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The Estates of Adelfa B. Callejo and William F. Callejo sued John Daniel 

Harkey, Jr. (Harkey) and the Harkey Law Firm, P.C. for breach of contract related 

to payment on a 2008 note.  In two issues, appellants argue the trial court erred by 

denying their motion to amend their petition and by granting appellees’ hybrid no-

evidence and traditional motion for summary judgment.  We affirm the trial court’s 

judgment. 
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A. Uncontested Evidence 

Harkey, in his individual capacity, signed a note dated August 22, 2008 (2008 

Note), which states:  

For Value Received I, John D. Harkey, Jr.[,] promise to pay WILLIAM 

F. CALLEJO AND/OR ADELFA B. CALLEJO dba ABC INVESTMENT 

COMPANY or order, the sum of FIVE HUNDRED THOUSAND & NO/100 

($500,000) DOLLARS, with interest from date at the rate of Eight and 

Fourth Tenths (8.4%) per cent per annum, both principal and interest 

payable at [address provided].  This note is payable in One (1) 

installment of $500,000 on or before August 22, 2009.  The first interest 

payment in the amount of $3500.00 is due on September 22, 2009 and 

said amount will be due on each and every 22nd of month thereafter until 

note is paid in full. 

Between August 28, 2008 and May 6, 2014, Harkey made seventy payments to ABC 

Investment Company: seven payments of $3,500 (between August 28, 2008 and 

February 28, 2009), one payment of $100,000 on March 24, 2009, and sixty-two 

payments of $2,800 (between March 31, 2009 and May 6, 2014).  Harkey made no 

payments after May 6, 2014.1   

 On July 17, 2017, appellants sued Harkey for breach of contract for failure to 

make payments as required by the 2008 Note or 2009 Unsigned Note.  On May 17, 

                                         
1 An unsigned draft note dated April 1, 2009 (2009 Unsigned Note) has similar terms to the 2008 Note.  It 

states:  

For Value Received I, John D. Harkey, Jr.[,] promise to pay WILLIAM F. CALLEJO AND/OR 

ADELFA B. CALLEJO dba ABC INVESTMENT COMPANY or order, the sum of FOUR 

HUNDRED THOUSAND & NO/100 ($400,000) DOLLARS, with interest from date at the rate 

of Eight and Fourth Tenths (8.4%) per cent per annum, both principal and interest payable 

at [address provided].  This note is payable in One (1) installment of $400,000 on or before 

April 1, 2010.  The first interest payment in the amount of $2800.00 is due on May 1, 2009 
and said amount will be due on each and every 1st of month thereafter until note is paid in 

full. 
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2018, appellants amended their petition to add the Harkey Law Firm as a defendant 

and added claims for quantum meriut, money had and received, unjust enrichment, 

promissory estoppel, and breach of fiduciary duty.  Appellees raised the affirmative 

defenses of statute of limitations, mitigation of damages, and waiver/estoppel.  The 

Harkey Law Firm also asserted it was not a party to the contract forming the basis 

of the lawsuit and asserted appellants did not allege any acts or omissions by the 

firm that would constitute a breach of contract.  On June 13, 2019, appellants filed a 

motion for leave to amend their petition to add a new cause of action.  Subsequently, 

appellees filed a hybrid no-evidence and traditional motion for summary judgment.  

The trial court denied appellants’ motion for leave to amend their petition and 

granted appellees’ motion for summary judgment.  This appeal followed.   

B.   Motion for Leave to Amend Petition 

In their first issue, appellants assert the trial court erred by denying their 

motion to amend their petition to add a claim for acknowledgment.  We review a 

trial court’s decision respecting whether to grant leave to file an amended pleading 

for abuse of discretion.  James v. Witherite, No. 05-17-00799-CV, 2018 WL 

5869641, at *5 (Tex. App.—Dallas Nov. 9, 2018, no pet.) (mem. op.) (citing Hardin 

v. Hardin, 597 S.W.2d 347, 349–50 (Tex. 1980); Strange v. HRsmart, Inc., 400 

S.W.3d 125, 131 (Tex. App.—Dallas 2013, no pet.)).  Likewise, we review a trial 

court’s enforcement of its scheduling order for an abuse of discretion.  Id. (citing 

Bagwell v. Ridge at Alta Vista Inv. I, LLC, 440 S.W.3d 287, 292 (Tex. App.—Dallas 
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2014, pet. denied); Gunn v. Fuqua, 397 S.W.3d 358, 377 (Tex. App.—Dallas 2013, 

pet. denied)). An abuse of discretion occurs when the trial court acts in an 

unreasonable and arbitrary manner or when it acts without reference to any guiding 

rules or principles.  Id. (citing Gunn, 397 S.W.3d at 377).  On appeal, the party 

complaining of the trial court’s ruling bears the burden of demonstrating the trial 

court erred.  Halmos v. Bombardier Aerospace Corp., 314 S.W.3d 606, 623 (Tex. 

App.—Dallas 2010, no pet.). 

A party may amend or respond to pleadings “at such times not to operate as a 

surprise to the opposite party.”  TEX. R. CIV. P. 63.  However, an amended pleading 

filed after the time ordered by the trial court pursuant to Rule 166 may only be filed 

after leave of the judge is obtained; that leave shall be granted unless there is a 

showing that such filing will operate as a surprise to the opposite party.  See id.  Rule 

166 permits the trial court to make an order that recites “the amendments allowed to 

the pleadings, the time within which same may be filed.”  TEX. R. CIV. P. 166. 

On June 3, 2019, the trial court issued an order addressing several pre-trial 

issues; the order states in part: “If any party wishes to amend its pleadings, the party 

must first seek leave of Court.”  Ten days later, appellants filed a motion for leave 

to amend their petition to add a cause of action, which the trial court denied.  On 

appeal, appellants argue the trial court’s ruling was in error because the statute of 

limitations had not run on the claim they sought to add.  However, appellants cite no 

cases stating a trial court must allow a party to file an amended pleading so long as 
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the statute of limitations has not run. Conspicuously, appellants do not argue the trial 

court abused its discretion by enforcing its June 3, 2019 scheduling order or discuss 

whether appellees demonstrated the amendment would operate as a surprise to them.  

Based on the record before us, we conclude appellants have not shown an abuse of 

discretion by the trial court.  We overrule appellants’ first issue. 

C.   Motion for Summary Judgment 

In their second issue, appellants argue the trial court erred by granting 

appellees’ motion for summary judgment as to their breach of contract claim against 

Harkey.2  Appellees filed a hybrid traditional and no-evidence motion for summary 

judgment.  See TEX. R. CIV. P. 166a(c), (i).  We review no-evidence motions under 

the same legal sufficiency standard as a directed verdict. Painter v. Amerimex 

Drilling I, Ltd., 561 S.W.3d 125, 130 (Tex. 2018).  Under this standard, the 

nonmovant has the burden to produce more than a scintilla of evidence to support 

each challenged element of its claims.  Id; see Sandberg v. STMicroelectronics, Inc., 

No. 05-18-01360-CV, 2020 WL 1809469, at *3 (Tex. App.—Dallas Apr. 9, 2020, 

no pet. h.) (“we must determine whether the nonmovant produced more than a 

                                         
2
 The trial court also granted appellees’ motion for no-evidence summary judgment on appellants’ 

claims for quantum meruit, money had and received, unjust enrichment, promissory estoppel, and breach 

of fiduciary duty.  Appellants do not argue on appeal that the trial court erred by granting the motion as to 

these causes of action.  Appellees also moved for no-evidence summary judgment on appellants’ claim for 
breach of contract against the Harkey Law Firm.  Appellants also do not argue on appeal the trial court 

erred by granting the motion as to their breach of contract claim against the Harkey Law Firm.  Appellants’ 

second issue is limited to the trial court’s order granting appellees’ motion for summary judgment on their 

breach of contract claim against Harkey individually.  Therefore, we do not consider whether the trial court 
erred by granting appellees’ motion for summary judgment as to these other claims.  See TEX. R. APP. P. 

38.1.   
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scintilla of probative evidence to raise a fact issue on the material questions 

presented.”).  In a traditional motion, the movant has the burden to show there is no 

genuine issue of material fact and the movant is entitled to judgment as a matter of 

law.  TEX. R. CIV. P. 166a(c).  A defendant is entitled to summary judgment if it 

conclusively negates at least one element of the plaintiff’s claim.  Painter, 561 

S.W.3d at 130.  When reviewing either type of summary-judgment motion, we view 

the evidence “in the light most favorable to the nonmovant, crediting evidence a 

reasonable jury could credit and disregarding contrary evidence and inferences 

unless a reasonable jury could not.”   Id. 

Appellees moved for summary judgment on the ground that appellants’ claims 

to recover on the 2008 Note are time barred.  A defendant moving for summary 

judgment on the affirmative defense of limitations has the burden to conclusively 

establish that defense.  Ward v. Stanford, 443 S.W.3d 334, 342 (Tex. App.—Dallas 

2014, pet. denied) (citing KPMG Peat Marwick v. Harrison Cnty. Hous. Fin. Corp., 

988 S.W.2d 746, 748 (Tex. 1999)).  If the movant establishes that the statute of 

limitations bars the action, the nonmovant must then adduce summary judgment 

proof raising a fact issue in avoidance of the statute of limitations.  Id. 

The parties dispute whether the 2008 Note is “payable on demand” or 

“payable at a definite time,” see TEX. BUS. & COM. CODE § 3.108; the distinction is 

relevant to which statute of limitations is applicable, see id. § 3.118.  A note is 

considered payable on demand if it “states that it is payable on demand or at sight, 
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or otherwise indicates that it is payable at the will of the holder; or does not state any 

time of payment.”  Id. § 3.108(a).  An action to enforce a note that is payable on 

demand must be commenced within six years after the demand or, if no demand for 

payment is made, then the limitations period is ten years.  See id. § 3.118(b).  A note 

is payable at a definite time if it is payable on elapse of a definite period of time or 

at a fixed date or dates.  See id. § 3.108(b).  An action to enforce the obligation of a 

party to pay a note payable at a definite time must be commenced within six years 

after the due date or dates stated in the note.  See id. § 3.118(a). 

The 2008 Note specifically states it “is payable in One (1) installment of 

$500,000 on or before August 22, 2009.  The first interest payment in the amount of 

$3500.00 is due on September 22, 2009 and said amount will be due on each and 

every 22nd of month thereafter until note is paid in full.”  By its terms, the 2008 

Note is payable at a fixed date or dates and is not payable on demand or at the will 

of the holder.  Therefore, the note is payable at a definite time.  See id. § 3.108(b).  

The statute of limitations for a note payable at a definite time is six years after the 

due date or dates stated in the note.  Id. § 3.118(a).  The due date stated in the 2008 

Note is August 22, 2009.  Appellants filed suit on July 17, 2017.  Because the action 

to enforce the 2008 Note was brought more than six years after the due date, the 

action is time barred.   

Because Harkey established that the statute of limitations bars the action 

against him, we conclude the trial court did not err by granting the motion for 
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summary judgment as to appellants’ breach of contract claim against him 

individually.  We overrule appellants’ second issue. 

D.  Conclusion  

We affirm the trial court’s judgment. 
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 In accordance with this Court’s opinion of this date, the judgment of the trial 

court is AFFIRMED. 

 

 It is ORDERED that each party bear its own costs of this appeal. 

 

Judgment entered this 13th day of May, 2020. 

 

 


