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Before the Court is appellant’s pro se “motion for directed verdict, indigence, 

special exceptions, and criminal indictment,” which we have construed as a motion 

for review of the trial court’s order on indigency.1  See TEX. R. CIV. P. 145(g).  The 

                                           
1 In the motion, appellant relies on the prior version of Texas Rule of Appellate Procedure 20.1, which 

governs indigency in civil cases.  The prior rule addressed fees for the appellate record as well as fees 
charged by the appellate court.  See TEX. R. APP. P. 20.1, 60 Tex. B. J. 426 (Tex. & Tex. Crim. App. 1997, 
amended 2016).  It also had strict deadlines for filing a contest to an affidavit of indigence and for ruling 
on the contest. See id. 60 Tex. B. J. 426, 428; 71 Tex. B. J. 679 (Tex. & Tex. Crim. App. 2008, amended 
2016).  Rule 20.1 was rewritten in 2016 and now addresses only fees charged by the appellate court.  See 
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trial court’s order directed appellant, who filed a statement of inability to afford costs 

and has been representing himself since filing suit, to pay the $500 fee for the clerk’s 

record and approximate $1200 fee for the reporter’s record2 in installments of $250 

per month and $500 per month, respectively.  For the reasons that follow, we affirm 

the trial court’s order. 

BACKGROUND 

 Appellant filed the statement of inability to afford costs pursuant to Texas 

Rule of Civil Procedure 145.  See TEX. R. CIV. P. 145.  In the statement, he asserted he 

had (1) no income and received no governmental assistance; (2) property, including 

a 2006 Mercedes SLK 280, valued at $3,550; (3) a bank account that was overdrawn 

by $300; (4) total monthly expenses of $2,260, including $1,890 in rent and $120 in 

utilities; and (5) “unpaid receivables” of $1,399,978.59.  Although rule 145(e) 

requires a statement of inability to be accompanied by supporting evidence, if 

available, appellant did not attach any such evidence.  See id. 145(e). 

Asserting appellant’s statement of inability was materially false, appellees 

filed a verified motion challenging appellant’s indigency.3  See id. 145(f)(1).  The 

                                           
TEX. R. APP. P. 20.1, cmt. to 2016 change.  A party’s claim of inability to afford costs for the clerk’s and 
reporter’s records is now governed by Texas Rule of Civil Procedure 145.  See id. 

2 At the time of the trial court’s order, it appeared a record of the underlying proceedings had been 
made.  The fee for the reporter’s record was based on the estimated number of hours of record as of the date 
of the order.  The court reporter has since informed the Court that no record exists for the hearings appellant 
has requested.  To the extent no other record is requested or exists, this portion of the order is moot. 

3 They alleged appellant was purposefully unemployed and attached to the motion pictures of 
appellant’s apartment, showing it was nicely furnished; bank statements showing repeated expenditures at 



 

 –3– 

trial court held a hearing, which was unstructured and consisted mainly of 

argument.4  Neither appellant nor appellees called any witnesses.5  However, 

appellees offered into evidence three exhibits, which consisted of appellant’s 

statement of inability to pay and several other statements of inability to pay appellant 

had filed in this and other cases;6 an “account history” showing appellant was current 

on his rent and utilities; and, a July 16, 2019 order from a magistrate judge finding 

appellant able to pay costs in a federal case appellant had filed.  Additionally, the 

trial court asked appellant a few questions about the exhibits,7 the basis for his 

statement of inability to pay,8 and how he pays his bills.  

Appellant’s limited “testimony” and the admitted evidence showed appellant 

has been self-employed as the owner of a commercial construction company for the 

                                           
Starbucks, fast food restaurants, “FedEx,” and grocery stores; and documents showing appellant settled a 
dispute in March 2018 for $6,146.23 and settled another dispute in March 2019 for $18,913.31.  Appellant 
maintains in his motion that appellees’ assertions do not prove he made any materially false claims and that 
many of the assertions are false for which appellees’ counsel should be charged and prosecuted.  

4 In his motion, appellant also complains of appellees’ argument to the trial court, asserting it was an 
impermissible attack on his character and mischaracterized evidence.   

5 Appellant seemed to believe that his statement of inability to afford costs was sufficient to establish 
he was entitled to proceed without payment of costs and that appellees had to establish appellant’s statement 
was materially false. 

6 None of the statements offered into evidence were accompanied by any supporting documentation.   

7 Appellant was not sworn as a witness.   

8 Under rule 145(e), a party may establish his inability to afford costs by providing evidence that he (1) 
receives benefits from a government entitlement program based on his “means;” (2) is being represented in 
the case by a pro bono attorney through a provider funded by the Texas Access to Justice Act, Legal 
Services Corporation, or nonprofit that provides legal services to persons living at or below 200% of the 
federal poverty guidelines; (3) has applied for free legal representation and was determined to be financially 
eligible but was declined representation; or (4) does not have funds to afford payment of costs.  See TEX. 
R. CIV. P. 145(e).  
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last five years.  However, he has been unable to “prosecute the duties of his 

company” because he is “an active litigant” in ten different lawsuits he filed in an 

effort to recover the money he is owed, and that “is essentially a full-time job.”  He 

has been unable to work elsewhere for the same reason.  He settled two matters 

between March and July 2019 and received approximately $28,000 in proceeds, 

approximately $3,500 of which he used to pay court-related costs in some of his 

other cases “until he discovered the Affidavit of Inability to Afford Costs.”  He has 

no cash, and his bank account is closed.  He has a credit score of 550 and does not 

qualify for a loan.  His friends, army commander, and mother help him pay his bills.  

He does not receive governmental benefits and did not apply for free legal services 

in this case because he “knew [he] didn’t qualify, and it seemed like a fruitless 

effort.” 

The trial court announced its ruling at the conclusion of the hearing, noting it 

did not feel like it “really ha[d] evidence of [appellant’s] financial situation.”  The 

trial court’s order, however, states no basis for the court’s decision. 

APPLICABLE LAW 

 A party who files a statement of inability to afford costs cannot be required to 

pay costs, such as the fees for the clerk’s and reporter’s records, except by trial court 

order.  See id. 145(a),(c). The trial court may order the party to pay costs only on 

motion challenging the statement and the party’s failure to establish, at an “oral 

evidentiary hearing,” his inability to afford costs.  See id. 145(f).  The trial court may 
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order the party to pay in installments or only that part of the costs the party can 

afford.  See id. 145(f)(7).  

To establish an inability to afford costs, the party must show, by a 

preponderance of the evidence, that he “would be unable to pay the costs, or a part 

thereof, or give security therefor, if he really wanted to and made a good faith effort 

to do so.”  See Higgins v. Randall Cty. Sheriff’s Office, 257 S.W.3d 684, 686 (Tex. 

2008) (quoting Pinchback v. Hockless, 164 S.W.2d 19, 20 (Tex. 1942)).  Among the 

factors a court can consider in determining an inability to pay are whether the party 

receives public assistance, the party’s credit rating and ability to secure a loan, and 

the party’s employment history.  See Baughman v. Baughman, 65 S.W.3d 309, 315 

(Tex. App.—Waco 2001, pet. denied) (quoting Griffin Indus., Inc. v. Thirteenth 

Court of Appeals, 934 S.W.2d 349, 356 (Tex. 1996) (Baker, J., dissenting)). 

In reviewing a trial court’s order on indigency, the appellate court applies an 

abuse of discretion standard.  See In re A.L.V.Z., 352 S.W.3d 568, 570 (Tex. App.—

Dallas 2011, no pet.) (op. on motion).  A trial court abuses its discretion if the facts 

and law permit only one decision, which is opposite of the trial court’s decision, or 

if the trial court acts without reference to any guiding rules or principles or in an 

arbitrary and unreasonable manner.  Id.  No abuse of discretion will be found if the 

trial court’s ruling is supported by any theory appearing in the record, even if not 

mentioned by the trial court or litigants.  See Payton v. Ashton, 29 S.W.3d 896, 899 
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n.3 (Tex. App.—Amarillo 2000, no pet.) (citing Worford v. Stamper, 801 S.W.2d 

108, 109 (Tex. 1990) (per curiam)). 

DISCUSSION 

 As the party who bore the burden of proof, appellant had to show he would be 

unable to pay the approximate $1,700 in fees for the record “if he really wanted to 

and made a good-faith effort to do so.”  See Higgins, 257 S.W.3d at 686.  However, 

he did not call any witnesses or offer any other evidence.  Although he asserted in 

his statement of inability that he had no income and had an overdrawn bank account, 

he did not offer into evidence any bank statements or any documentation showing 

his family and friends help him pay his bills.  Moreover, despite his asserted lack of 

income, he does not receive any benefits from a government entitlement program 

and he did not apply for free legal services because he “knew [he] would not qualify 

and it seemed like a fruitless effort.”  He asserted he has a credit score of 550 and 

does not qualify for a loan, but presented no evidence in support.   

On the other hand, appellant’s limited “testimony” and appellees’ exhibits 

showed his asserted inability to afford costs in this case stems from his filing 

numerous lawsuits.  He has not sought business for his construction company or 

sought other employment because, since March 2019, he has worked “essentially 

full-time” on the ten lawsuits he has filed.   

Given the lack of documentation to support appellant’s assertions and the 

record demonstrating appellant is essentially voluntarily unemployed, we conclude 
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the trial court did not abuse its discretion in requiring appellant to pay the fees for 

the clerk’s and reporter’s records.  See TEX. R. CIV. P. 145(e), (f)(5); Basaldua v. 

Hadden, 298 S.W.3d 238, 241-42 (Tex. App.—San Antonio 2009, no pet.) (per 

curiam) (no error in sustaining contest to affidavit of indigence where appellant “had 

not ‘been able to work as much as [he] should work’ because he had various lawsuits 

pending”); Baughman, 65 S.W.3d at 316 (same – voluntary unemployment).  

Accordingly, we affirm the trial court’s order. 
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