
 

 

AFFIRMED and Opinion Filed August 12, 2020 

S 
In The 

Court of Appeals 
Fifth District of Texas at Dallas 

No. 05-20-00311-CV 

IN THE INTEREST OF E.S., C.S., AND G.S., MINOR CHILDREN 

On Appeal from the 354th District Court 
Hunt County, Texas 

Trial Court Cause No. 85,668 

MEMORANDUM OPINION 
Before Justices Partida-Kipness, Nowell, and Evans 

Opinion by Justice Evans 

 After a jury trial, J.R. (Mother) appeals the trial court’s final order terminating 

her parental rights to E.S., C.S., and G.S.  In two issues, she challenges the legal and 

factual sufficiency of the evidence to support the best interest finding and the 

appointment of the Texas Department of Family and Protective Services (the 

Department) as the children’s permanent managing conservator.   For the reasons 

that follow, we resolve Mother’s two issues against her and affirm the trial court’s 

termination order. 
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BACKGROUND 

 The Department received a referral on January 25, 2018 from a school 

counselor indicating that E.S. (age ten) wanted to harm/kill herself.1  The 

Department performed an investigation at the family’s home the next day.  Two oral 

drug swab tests administered to Mother were positive for methamphetamines and 

amphetamines.2 That day, the three children were removed from the home for 

suspected family violence and drug use.3  Three days later, Father was administered 

an oral drug swab that also came back positive for methamphetamines. 

Parents signed a two-phase service plan in March 2018 which provided in 

relevant part as follows with respect to Mother: (1) Phase I – complete an Intensive 

Outpatient Program and Supportive Program; attend Narcotics 

Anonymous/Alcoholics Anonymous or Celebrate Recovery three hours per week; 

contact MHMR Center in Greenville, Texas; participate in Women in Need classes; 

complete a drug and alcohol dependency assessment with Barbara Bowers;  

(2) Phase II – successfully complete parenting classes; and attend and cooperate fully 

                                           
1 The 2018 referral was the third time the family had involvement with the Department.  In 2007, 

immediately after E.S. was born, the Department investigated Mother’s use of methamphetamines.  At trial, 
Mother admitted she used methamphetamines when she did not know she was pregnant. That case resolved.  
In 2013, Father contacted the Department for help with Mother asserting she had a drinking problem. 
Mother asserts she went to rehab on her own, but agreed she began family-based services in June 2013.  
That case was ultimately closed with a disposition of “reason to believe” the allegation of “neglectful 
supervision.” 

2 Mother denied drug use after the first test came back positive and was given another oral swab. 
3 At trial, the investigator testified on her initial visit to the home, Mother was very agitated and cursed 

and hollered at E.S. telling her “this is all your fault.” Based on Mother’s conduct, the investigator was 
afraid to leave E.S. in the home. 
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in counseling sessions.  Mother was also to refrain from alcohol and drug use during 

the pendency of the case and submit to ongoing random drug testing. 

Although the Department’s initial goal was family reunification, the goal was 

changed in August 2018 to termination of parental rights after the parents failed to 

demonstrate satisfactory progress with their services.  At that time, Father’s deferred 

adjudication community supervision for a 2012 third degree felony, assault on a 

family/house member by impeding breath or circulation, had been revoked.4  He was 

adjudicated guilty and sentenced to eight years’ imprisonment.  Also, Mother’s visits 

with the children had been suspended since April 2018 and could not be resumed 

until she provided negative hair follicle drug tests. 

After a five-day trial in January 2020,5 the jury found at least one of the 

enumerated statutory grounds for terminating Mother’s rights to the children and 

that termination was in the best interest of the children.6  The jury awarded the 

Department permanent managing conservatorship of the children and named Father, 

but not Mother, a possessory conservator.  The trial court rendered judgment in 

accordance with the jury’s verdict.  This appeal followed. 

                                           
4 Mother had signed an affidavit of non-prosecution for this offense.  Father pleaded nolo contendere 

and was placed on deferred adjudication community supervision. 
5 The case was first called to trial in July 2019. But Mother’s newly appointed counsel moved for and 

was granted a mistrial to have time to prepare for trial. The matter was reset to January 2020. 
6 At the time of trial, Father was incarcerated. During the trial, however, Father received approval for 

parole.  Pursuant to an agreement the parties reached before the jury began its deliberations, the jury was 
instructed to answer “no” to the questions addressing whether Father’s rights to his children should be 
terminated. 
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ANALYSIS 

A. Best Interest 

In her first issue, Mother asserts the evidence is legally and factually 

insufficient to support the jury’s finding that termination of her parental rights is in 

the children’s best interest.7  A parent’s right to a child may only be terminated upon 

clear and convincing evidence that (1) the parent committed one or more of the 

specified statutory termination grounds, and (2) termination is in the child’s best 

interest.  TEX. FAM. CODE § 161.001(b)(1)-(2).  Here, Mother focuses solely on the 

sufficiency of the evidence with respect to the second requirement.  She specifically 

argues the Department only offered “conclusory and speculative sweeping evidence 

of the best interest prong.”  Mother also relies on evidence of her recent life 

improvements arguing that this evidence weighs against a finding that termination 

was in the children’s best interest. 

 Clear and convincing evidence is “the measure or degree of proof that will 

produce in the mind of the trier of fact a firm belief or conviction as to the truth of 

the allegations sought to be established.”  Id. § 101.007; In re J.F.C., 96 S.W.3d 256, 

264 (Tex. 2002).  Accordingly, when reviewing a legal sufficiency challenge to a 

best interest finding, we assess whether the evidence is such that a factfinder could 

                                           
7 The Department asserts that Mother has waived her sufficiency challenges on appeal because she 

failed to preserve them below. A supplemental clerk’s record filed on July 21, 2020, however, reveals that 
Mother filed a motion for new trial challenging the legal and factual sufficiency of the findings on March 
18, 2020.  See In re A.P., No. 05-19-01536-CV, 2020 WL 3071708, at *5 (Tex. App.—Dallas June 10, 
2020, no pet. h.) (mem. op.) (sufficiency challenges can be preserved by timely motion for new trial). 
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reasonably form a firm belief or conviction that termination of parental rights was 

in the best interest of the child.  In re J.F.C., 96 S.W.3d at 266.  Thus, we examine 

all evidence in the light most favorable to the finding, and assume the trier of fact 

resolved disputed facts in favor of its finding if a reasonable factfinder could do so.  

Id.  We also disregard any evidence the factfinder could have reasonably disbelieved 

or found to be not credible.  Id.  When reviewing a finding for factual sufficiency, 

we consider and weigh all the evidence and if the disputed evidence that a reasonable 

factfinder could not have credited in favor of its finding is of such an extent that the 

factfinder could not have formed a firm belief or conviction, the evidence is factually 

insufficient.  See In re J.O.A., 283 S.W.3d 336, 345 (Tex. 2009) (quoting In re 

J.F.C., 96 S.W.3d at 267).  In performing our sufficiency reviews, we defer to the 

trier of fact’s credibility determinations, resolution of conflicting evidence, weighing 

of witness testimony, and cannot substitute our own judgment for that of the 

factfinder.  See In re H.R.M., 209 S.W.3d 105, 108 (Tex. 2006) (factual sufficiency); 

see also In re J.L., 163 S.W.3d 79, 86–87 (Tex. 2005) (legal sufficiency, recognizing 

fact-finder “sole arbiter when assessing the credibility and demeanor of witnesses”). 

“Best interest” is a term of art that encompasses a broad, facts-and-

circumstances based assessment that we accord significant discretion.  See In re Lee, 

411 S.W.3d 445, 460 (Tex. 2013) (orig. proceeding). Among the factors courts may 

consider when reviewing sufficiency challenges to the best interest finding are: 

(1) the desires of the child; (2) the emotional and physical needs of the child now 
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and in the future; (3) the emotional and physical danger to the child now and in the 

future; (4) the parental abilities of the individuals seeking custody; (5) the programs 

available to assist these individuals; (6) the plans for the child by these individuals; 

(7) the stability of the home; (8) the acts or omissions of the parent which may 

indicate that the existing parent-child relationship is not a proper one; and (9) any 

excuse for the acts or omissions of the parent.  Holley v. Adams, 544 S.W.2d 367, 

371–72 (Tex. 1976).  But the Holley factors are not the only factors a court can 

consider, and evidence is not required on every Holley factor to support a finding 

that termination is in the child’s best interest.  See In re C.H., 89 S.W.3d 17, 27 (Tex. 

2002).  Moreover, a single factor may be adequate in a particular situation to support 

a best-interest finding.  See In re A.P., 184 S.W.3d 410, 414 (Tex. App.—Dallas 

2006, no pet.). 

Additionally, the family code sets forth factors to be considered in evaluating 

a parent’s willingness to provide the child with a safe environment including, but 

not limited to, the child’s age and vulnerabilities, history of abuse by a family 

member or another who has access to the child’s home, willingness of the family to 

seek out, accept and complete counseling and cooperate with appropriate agency, 

willingness and ability to provide positive environmental and personal changes 

within a reasonable amount of time, parenting skills such as providing children with 

minimally adequate health and nutritional care, safe home environment, and an 

understanding of the child’s needs and capabilities and whether an adequate support 
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system is available to the child.  TEX. FAM. CODE § 263.307(b).  “Illegal drug use 

supports a finding that termination is in the best interest of the child and the 

factfinder may give great weight to this significant factor.”  S.C. v. Tex. Dep’t of 

Family and Prot. Servs., No. 03-20-00039-CV, 2020 WL 3892796, at *16 (Tex. 

App.—Austin July 10, 2020, no pet. h.) (citing In re L.G.R., 498 S.W.3d 195, 204 

(Tex. App.—Houston [14th Dist.] 2016, pet. denied); In re M.R., 243 S.W.3d 807, 

821 (Tex. App.—Fort Worth 2007, no pet.); In re K.C., 219 S.W.3d 924, 927 (Tex. 

App.—Dallas 2007, no pet.); and FAM. CODE § 263.307(b)(8)).  Additionally, a 

parent’s past conduct is probative of her future conduct in evaluating the best interest 

finding.  See In re O.N.H., 401 S.W.3d 681, 684 (Tex. App.—San Antonio 2013, no 

pet.). 

The record before us reveals Mother’s extensive history of substance abuse 

problems.  Her first involvement with the Department arose after she used 

methamphetamines when she was unknowingly pregnant with E.S.  The second case 

was in 2013 after Father contacted the Department for help with Mother’s drinking.  

Mother went to rehabilitation on her own after the 2013 referral.  At trial, Mother 

admitted she fell down stairs after an argument with Father’s relative because she 

was drinking alcohol in combination with her depression/bipolar/anxiety medicine.  

She further testified she stopped taking her mental health medications in 2013 and 

only started back up again after the children were removed from the home in 2018. 
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David Wilson, a narcotics investigator with the Hunt County Sheriff’s Office, 

testified that he remembered going to the family’s home twice for two family 

violence calls when he was a patrol officer, most recently on June 05, 2013. 

Accordingly to Wilson, Mother was very intoxicated when he arrived. He believed 

she was intoxicated on methamphetamine.  Although Wilson decided Mother was a 

victim of domestic violence, Mother indicated that two intruders wearing masks 

entered the house and kicked and hit her.  Mother repeatedly stated Father did not 

hit her. 

Amber Davidson, the Department investigator who removed the children 

from the home on January 26, 2018, testified that Mother admitted on that day she 

was drinking a forty ounce beer every day.  At trial, Mother also admitted she tested 

positive on the oral drug swab January 26 because she had used methamphetamines 

at her brother’s funeral.  Although Mother agreed at one point during her testimony 

she was an alcoholic, she also indicated that she had the disease under control.  

Mother also testified that she had a sobriety date of June 13 or 14 of 2018.  

Nevertheless, Mother admitted that when she was ordered by the court to take a drug 

and alcohol test after a hearing in November 2018, she left the courthouse, had a 

beer, and then signed herself into rehabilitation “because this is a lot of stress.”  

Mother also conceded she was charged with possession of a controlled substance in 
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August 2019 but denied any wrongdoing.8  She also testified that as she sat in the 

witness chair, she did not have an alcohol problem and was attending NA and AA 

only because she was told to go.  She testified that she does not believe she is an 

alcoholic or has a drug problem.  She further stated that she would not be drinking 

even if this case was not pending. 

There was also testimony from Sue Wager, the office manager/specimen 

collector of the drug screening site where Mother was ordered to submit a urine 

sample on October 24, 2018.9  Wager observed Mother acted panicky and fidgety 

during the collection process and the sample was not characteristic of a normal urine 

sample in that it had a perfume-like odor.  Julia Smith, owner of the screening site, 

also testified that Mother’s October 24 sample did not smell like urine and the 

unflushed toilet water had an oily sheen.  She indicated the oily sheen indicates 

“something has been put in the [urine sample].” 

At trial, multiple witnesses testified that despite having almost two years to 

do so, Mother had not yet completed the services set forth in the March 2018 service 

plan.  Although Mother claimed she finished something “the same as IOP/SOP” 

about two weeks before the trial began in January, she and other witnesses indicated 

she was discharged from the first IOP/SOP program she attended because she had 

                                           
8 A methamphetamine pipe was found in her kitchen, but Mother denied it was her pipe. “It came out 

of a shop box of an old home that we had just cleaned out off of a property.” 
9 Wager testified that she had done six to eight screenings with Mother. 
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unexcused absences.  Additionally, Mother admitted she had not yet given any 

papers about the program she completed to the caseworker.  At trial, Mother 

stipulated that she never adequately completed or complied with the order or service 

plan of the Court to get the children returned to her during the two years while the 

case was pending.  But Mother did complete her chemical dependency assessment 

with Barbara Bowers on February 21, 2018, completed her parenting classes, and 

completed her psychiatric evaluation.  Additionally, she had been attending and 

continued to attend, NA/AA meetings although she did not always provide the 

Department with documentation.10 

Cheryl Garcia, the conservatorship caseworker from June 2018 through 

January 2019 testified that she could not recall receiving anything from Mother 

indicating that she had completed any of her services.  Mother did not have any visits 

with the children when Garcia was the caseworker because Mother was required to 

pass a hair follicle test for visits to resume.  Garcia could not recall if Mother ever 

attempted to take that test. 

Leann Walston was the current conservatorship caseworker and had been on 

the case since the end of January 2019.  She testified that at the time of trial, E.S. 

was 12 years old, C.S. was 8 years old, and G.S was 4 years old.  They were currently 

placed in a foster home and doing well.  G.S. was diagnosed with autism while in 

                                           
10 Mother testified that at times she attended more than the required three hours per week.  However, 

she admitted that she had only attended twice the week before trial. 



 

 –11– 

foster care.  Although the current placement was not an adoptive placement, the 

Department had sent out a profile to search for a legal risk foster home should the 

parents’ rights be terminated and indicated that upon termination they would have a 

better capability to search out a possible adoptive home not only in Texas but across 

the United States.  She did admit, however, there were a lot of children looking for 

adoptive homes. 

Walston also confirmed that at a hearing on November 8, 2018, Mother was 

ordered to submit to an observed urinalysis and hair drug test by 4 pm and Mother 

failed to comply.  Walston stated that Mother did not complete the psychosocial 

evaluation, had no evidence she completed or was attending the “Women in Need” 

program, nor did Mother comply with the random drug testing requirement or 

individual counseling.  Walston agreed that by not complying with the service plan, 

a parent is not providing their children with a safe environment.  She had concerns 

that the children would be in physical or emotional danger under the unsupervised 

care of Mother because she had not completed services and had not maintained 

consistent contact with the Department in order to demonstrate any positive lifestyle 

changes.  Walston also noted that although E.S. asks about and writes to Father, E.S. 

has never asked Walston about Mother.  Likewise, Walston indicated Mother had 

not sent any letters, gifts, or cards to the children while they were in the Department’s 

custody, although she did ask how they were doing. 
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Bowers, the substance abuse counselor who performed Mother’s chemical 

dependency assessment, testified that Mother had a severe alcohol dependency and 

a mild methamphetamine dependency.  Mother told Bowers she does not consider 

herself to be an alcoholic.  Mother also told Bowers that the case began because E.S. 

told her counselor that she was afraid of her father.  Bowers opined Mother had poor 

judgment and insight because she had already been in treatment, and attending 

AA/NA, but still continued to drink and to use drugs despite problems with the 

Department and other negative consequences from her alcohol and drug use.  

Bowers further testified she believed that Mother had been drinking before she 

appeared for the assessment on February 21, 2018.  Bowers agreed that if Mother 

was currently drinking, she should be in a residential treatment. 

Lori Cope, the court appointed special advocate for the family, testified that 

she was in agreement with the termination goal because Mother was not progressing 

well in services and had had substantially more time than the typical one year period 

in which these cases are typically resolved.  Because Mother didn’t complete 

counseling, Cope did not know whether Mother would be equipped emotionally to 

handle her children.  Cope questioned Mother’s sobriety.  She testified Mother had 

last seen her children in April 2018 because of a positive alcohol test, and Mother 

never provided the required clean hair follicle tests for visits to resume.  

Additionally, Cope testified that when this case was set for trial in July 2019, the 

Court ordered Mother to take a drug test.  Instead of taking the test, however, Mother 
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told Cope she went to be with her employer who had an emergency accident.  With 

respect to Mother’s attitude, Cope testified that Mother demonstrated a pattern of 

being defiant about what was going on, blaming others and the system for her 

situation, breaking down, and then saying she would do her services, “and then 

nothing.” 

Additionally, there was evidence that Mother had approximately five or six 

residences while this case was pending.  Cope visited two of the homes.  The most 

recent visit was in the fall of 2019 to the mobile home in Fruitvale.11  At that time, 

Cope had concerns about some safety issues for children.  But Cope admitted her 

concerns could have been addressed between then and now.  Mother testified that in 

2019, she was evicted from the home in which she was living when the children 

were removed in January 2018.  After the eviction, she was homeless and living on 

the streets before moving in with family friends in Emory.  Although she now lived 

alone in the Fruitvale home, she admitted that she “had some co-workers staying 

with me, so we could build on a room to the back of the house so I would have three 

bedrooms for the kids.”12 

                                           
11 At trial, Mother testified she currently lived in the Fruitvale home.  She further testified that she had 

lived there before, but after a friend who was staying there with her was shot in the shoulder at the doorway 
coming into to her house, she had to move away “because I just like every time I blinked, I’d see him hit 
the ground, so it messed with me a little bit.  And I moved to Quinlan into a home and it didn’t work out . 
. . .  Now that [the Fruitvale home] was paid for I just moved back and just cleaned it up and finishing [sic] 
what I started.” 

12 One of these friends was apparently shot in the shoulder in Mother’s front yard coming in to the 
house.  When asked what happened, Mother exercised her Fifth Amendment Privilege and did not answer 
the question. 
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There was also evidence that Mother had several jobs during the pendency of 

this case.  She claimed the Department got her fired from her job at Oasis Mexican 

food restaurant.  She then started mowing ditches.  She also worked as a welder at 

Big Tex trailer for about a week but she quit after her hair caught on fire.  She worked 

with Charles Russell for five or six months driving tractors and doing yard work, 

tearing down old buildings and loading stuff. Before that she worked for Alan 

Armstrong as a subcontractor remodeling for a couple of months.  At trial, Mother 

testified she had been working at North Texas Construction for the past two months 

making $16 per hour.  Mother admitted however, that she had not provided her 

current employment information to the Department.  She had paid her uncle for the 

Fruitvale home she was living in and was paying the bills for the house and if the 

children were returned to her she would seek governmental assistance to cover any 

amounts she was short.  Although Mother currently had no transportation, she 

indicated her mother lived right behind her and could loan her one of her cars.  She 

further indicated her mother was good support for her. 

Viewing the evidence under the applicable standards, we conclude the 

evidence was legally and factually sufficient to establish that termination of 

Mother’s parental rights was in the children’s best interest.  At the time of trial in 

January 2020, the children had been in the care of the Department for almost two 

years.  Although the case had been pending for almost two years, Mother had only 

recently obtained a stable home, had only been at her current job for two months, 
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and had not seen the children since April 2018.  A child’s need for permanence 

through the establishment of a stable and permanent home has been recognized as 

the paramount consideration in a best interest determination.  See In re J.D., 436 

S.W.3d 105, 120 (Tex. App.—Houston [14th Dist.] 2014, no pet.) (“Stability and 

permanence are paramount in the upbringing of children.”). 

Moreover, Mother consistently minimized her responsibility and blamed 

others (including initially E.S.) for the Department’s involvement with the family.  

She also failed to complete the services required by the Department to ensure she 

could provide a safe and nurturing home for the children. 

Despite having been in rehabilitation, going to AA/NA meetings and 

attending other substance abuse programs, Mother provided conflicting testimony 

about whether she currently had an alcohol problem and whether she had adequately 

addressed her substance abuse.  She had not visited with the children since April 

2018 having failed to provide the required clean hair follicle tests.  Moreover, the 

children were doing well the two years they were in foster care.  The caseworker 

testified that E.S. does not ask about Mother.  G.S., (age four at the time of trial) had 

not seen Mother for the last half of her life.  G.S. had significant delays when 

removed from the home and had received a secondary diagnosis of autism while in 

the Department’s custody.  Walston indicated G.S. was making great improvements 

with the services she was being provided.  Walston testified that C.S. also had some 



 

 –16– 

developmental issues when he was removed from the home, but had made great 

progress in the last two years.   

There was ample evidence from which the jury could have formed a firm 

belief or conviction that it was in the best interests of the children to terminate 

Mother’s parental rights.  See In re J.F.C., 96 S.W.3d at 266.  Moreover, the 

evidence that the jury could not have credited in favor of the best-interest finding 

was not so significant or overwhelming so as to preclude the jury’s firm belief or 

conviction that termination was in the children’s best interests.  See In re J.O.A., 283 

S.W.3d at 345.  Accordingly, we resolve Mother’s first issue against her. 

B. Conservatorship 

 In her second issue, Mother challenges the ruling appointing the Department 

as the children’s managing conservator.  Conservatorship rulings are reviewed for 

an abuse of discretion and will not be disturbed unless the decision is arbitrary and 

unreasonable.  In re J.A.J., 243 S.W.3d 611, 616 (Tex. 2007).13  A challenge to 

conservatorship is subsumed into the appeal of the overall termination order.  See In 

re D.N.C., 252 S.W.3d 317, 319 (Tex. 2008).  The appointment of the Department 

as the children’s conservator may be considered a consequence of the termination.  

See In re J.D.G., 570 S.W.3d 839, 856 (Tex. App.—Houston [1st Dist.] 2018, pet. 

denied).  Because we have already upheld the termination of Mother’s parental 

                                           
13 Although Mother frames her issue as a complaint about the sufficiency of the evidence to support the 

conservatorship determination, the correct standard of review to apply on appeal is whether the trial court 
abused its discretion on its conservatorship determination.  See In re J.A.J., 243 S.W.3d at 616. 
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rights, she no longer has standing to challenge that portion of the court’s order 

appointing the Department as the children’s conservator.  See id.  We therefore 

resolve Mother’s second issue against her. 

CONCLUSION 

 Based on the record before us, we affirm the trial court’s order terminating 

Mother’s parental rights. 
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 In accordance with this Court’s opinion of this date, we AFFIRM the trial 
court’s February 21, 2020 Order of Termination as to Mother and Order Denying 
Termination as to Father. 
 

Judgment entered August 12, 2020. 

 

 


