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MEMORANDUM OPINION 

Before Justices Schenck, Partida-Kipness, and Nowell 

Opinion by Justice Schenck 

Sergio Gamez has filed a petition for writ of mandamus requesting the Court 

to compel the trial court to rule on his motion to set aside his indictment. We deny 

relief. 

A petition seeking mandamus relief must contain a certification stating that 

the relator “has reviewed the petition and concluded that every factual statement in 

the petition is supported by competent evidence included in the appendix or record.” 

TEX. R. APP. P. 52.3(j); see also In re Butler, 270 S.W.3d 757, 758 (Tex. App.—

Dallas 2008, orig. proceeding). Relator provided a verification stating under penalty 

of perjury that the statements in his petition are “true and correct to the best of my 
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knowledge.” Thus, relator’s petition does not comply with the certification 

requirement of rule 52.3(j). See Butler, 270 S.W.3d at 758.  

Relator could not provide the appropriate certification because there is no 

appendix or record in this case. To obtain mandamus relief compelling a trial court 

to rule on his motion, relator must show (1) the trial court had a legal duty to rule on 

the motion, (2) relator requested a ruling, and (3) the trial court failed or refused to 

do so. In re Prado, 522 S.W.3d 1, 2 (Tex. App.—Dallas 2017, orig. proceeding) 

(mem. op.). Relator bears the burden to provide the Court with a sufficient 

mandamus record to establish his right to mandamus relief. Walker v. Packer, 827 

S.W.2d 833, 837 (Tex. 1992) (orig. proceeding). To meet his burden, relator must 

file an appendix with his petition that contains “a certified or sworn copy of any 

order complained of, or any other document showing the matter complained of.” 

TEX. R. APP. P. 52.3(k)(1)(A). Relator must also file with the petition “a certified or 

sworn copy of every document that is material to the relator’s claim for relief that 

was filed in any underlying proceeding.” TEX. R. APP. P. 52.7(a)(1).  

Relator contends he filed a motion and then sent the trial court letters 

requesting an update, status, or decision on the motion. However, relator has not 

filed an authenticated copy of the motion or any supporting documents with his 

petition. Without a properly certified petition and an authenticated appendix and 

record, relator cannot show the motion was properly filed, brought to the trial court’s 
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attention, and the trial court failed or refused to act upon it within a reasonable time. 

See Prado, 522 S.W.3d at 2. 

Thus, relator has not established he is entitled to mandamus relief. See Butler, 

270 S.W.3d at 758–59; Prado, 522 S.W.3d at 2. 

We deny the petition for writ of mandamus.  
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/David J. Schenck/ 

DAVID J. SCHENCK 

JUSTICE 

 


