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Appellant Saul Ranulfo Herrera Rios was convicted by the trial court of 

continuous sexual abuse of a child under fourteen years of age. See TEX. PENAL 

CODE ANN. § 21.02. The trial court assessed punishment at confinement for thirty-

five years in the Institutional Division of the Texas Department of Criminal Justice. 

 
1  The Honorable David L. Bridges participated in the submission of this case; however, he did not 

participate in the issuance of this memorandum opinion due to his death on July 25, 2020. The Honorable 

Chief Justice Robert D. Burns, III has substituted for Justice Bridges in this cause. Chief Justice Burns has 

reviewed the briefs and the record before the Court. 

2  The Honorable Justice Bonnie Lee Goldstein succeeded the Honorable David Evans, a member of 

the original panel. Justice Goldstein has reviewed the briefs and the record before the Court. 
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On appeal, appellant contends that (1) he was denied his right to a jury trial and (2) 

the judgment incorrectly reflects that he waived his right to a jury trial.  

In a cross-point, the State requests that the trial court’s judgment be modified 

to accurately reflect that appellant was not sentenced pursuant to a plea agreement. 

We modify the judgment and affirm the judgment as modified. 

I.  Background 

 A grand jury indicted appellant for the offense of continuous sexual abuse of 

a child under fourteen years of age. On February 28, 2019, Judge Martin Richter, 

sitting by assignment, conducted a bench trial in the case. During trial, a Spanish 

interpreter translated for appellant, who speaks Spanish and very little English. The 

judge asked for any objections to pretrial motions—there were none. The judge then 

swore in appellant and a number of witnesses. The parties invoked the Rule3 and the 

trial court duly instructed the witnesses. The State then arraigned appellant. The 

judge asked appellant how he wished to plead, and appellant entered a plea of not 

guilty. The trial court asked the parties if they wished to make opening statements. 

After the parties declined, the trial court directed the State to call its first witness.  

 The record of the case does not include a written waiver of trial by jury and 

does not reflect that the trial court admonished appellant of his right to a jury trial. 

Appellant testified on his own behalf in both the guilt–innocence phase and the 

 
3  By invoking the “Rule,” a party requests that the court “order witnesses excluded so that they cannot 

hear other witnesses’ testimony.” TEX. R. EVID. 614.  
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sentencing phase of trial. Neither appellant nor his counsel made any objection to 

proceeding with a trial before the court; neither requested a jury trial on the record. 

At the conclusion of the trial, the trial court found appellant guilty as charged and 

sentenced him to thirty-five years in prison.  

 The judgment of conviction is titled “Judgment of Conviction by Court—

Waiver of Jury Trial,” and includes the recitation, “Defendant waived the right of 

trial by jury and entered the plea indicated above.” The case docket sheet includes 

the notation, “case called to trial – TBC.” The record contains no other reference that 

appellant waived his right to a jury trial. Appellant’s motion for new trial, which did 

not complain that he was denied his right to a jury trial, was overruled by operation 

of law. 

 Appellant filed a timely notice of appeal. On appellant’s motion, we abated 

the case to permit the trial court to conduct a hearing and to make findings of fact 

and conclusions of law regarding the following:  (1) whether appellant executed a 

written jury waiver; (2) whether appellant waived his right to a trial by jury; (3) 

whether appellant consented to a trial before the court without a jury; and (4) whether 

the judgment’s recitation that appellant waived the right of trial by jury accurately 

reflects the trial proceedings. After conducting evidentiary hearings on October 3, 
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October 25, and November 1, 2019,4 the trial court made the following findings of 

fact: 

1. A jury waiver executed by Appellant is not in the record. 

 

2. Appellant speaks Spanish. He was provided with a Spanish-speaking 

interpreter at the three evidentiary hearing dates, through whom he 

testified. 

 

3. A Dallas County probation assessment officer testified that her 

presentence investigation (PSI) report notes indicated Appellant told 

her he did not want to enter an open plea before the presiding judge. 

 

4. Appellant did not tell the probation assessment officer that he wished 

to have a jury trial. 

 

5. Appellant did not tell the probation assessment officer that he did not 

wish to have a trial before the court. 

 

6. Appellant testified that he told his trial counsel he wished to have a 

jury trial. 

 

7. Appellant testified that his trial counsel provided no legal advice to 

him regarding his right to a jury trial. 

 

8. At the October 3, 2019 hearing, Appellant admitted signing three of 

the four pass slips found in the Court’s file continuing the case for 

“Trial by the Court,” the last of which was a continuance for trial before 

the court on February 28, 2019. 

 

9. Appellant changed his testimony at the October 25, 2019 hearing, 

stating that the signature on the last pass slip, State’s Exhibit 4, was not 

his. 

 

10. Appellant’s trial counsel testified that he wrote Appellant’s 

signature on State’s Exhibit 4 because Appellant did not have his 

glasses, and Appellant was aware that counsel was signing for him.  

 

 
4  The current presiding judge of the court, Judge Raquel Jones, conducted the evidentiary hearings. 
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11. Appellant’s trial began on February 28, 2019, and concluded on 

March 1, 2019. 

 

12. Appellant was provided with a Spanish-speaking interpreter at trial, 

who was sworn in at the beginning of trial. 

 

13. The trial judge did not admonish Appellant of his right to a jury trial 

on the record. 

 

14. Appellant testified he did not understand that he was being tried for 

the case on February 28 and March 1, 2019, even though the record 

reflects that the judge, Appellant’s counsel, and the State discussed in 

open court pre-trial motions that were filed in the case; the trial court 

arraigned Appellant; Appellant entered a plea of not guilty; witnesses, 

including the complaining witness, were present, to testify; and 

Appellant testified in his own defense. 

 

15. Appellant testified that he did not ask his trial counsel to object to 

the trial before the court.5 

 

16. The district attorney in the case testified that the case had always 

been set for a trial before the court. 

 

17. The district attorney in the case testified that the case was never set 

for a jury trial. 

 

18. The district attorney in the case testified that a reason for conducting 

a PSI report for a defendant even though he was opting for trial and not 

entering a plea is to gather information for the judge to consider when 

assessing his punishment. 

 

19. Appellant’s trial counsel testified that he communicated with 

Appellant before trial using a Spanish-speaking interpreter. 

 

20. Appellant’s trial counsel testified that he advised his client of his 

right to a jury trial. 

 
5  In its appellate brief, the State explains that the assistant district attorney representing the State in this 

appeal is the same assistant district attorney who represented the State at the evidentiary hearings and who 

prepared the State’s proposed findings of fact and conclusions of law. The State further states that 

appellant’s testimony at the evidentiary hearing was that “he did ask” his trial counsel to object; the 

inclusion of “did not ask” was a typographical error in the State’s proposed findings of fact.   
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21. Appellant’s trial counsel testified that the case had been set for a 

trial before the court since October 2018. 

 

22. Appellant’s trial counsel testified that Appellant was aware that he 

was having a trial before the court on the day trial started and knew 

what a trial was. 

 

23. Appellant’s trial counsel testified that if he had more time, he would 

have filed a written jury waiver. 

 

24. This Court finds Appellant’s testimony that he was not aware of his 

right to a jury trial to not be credible.6 

 

25. The Court finds Appellant’s testimony that he was not aware he was 

being tried for the offense on February 28 and March 1, 2019 to not be 

credible. 

 

26. The Court finds Appellant’s testimony that he did not voluntarily 

consent to a trial before the court to not be credible. 

 

Additionally, the court made the following conclusions of law based on the evidence 

elicited at the hearing: 

1. Appellant did not execute a written jury waiver. 

 

2. Appellant waived his right to a trial by jury. 

 

3. Appellant voluntarily consented to a trial before the court without a 

jury. 

 

4. The recitation in the judgment that Appellant waived the right of trial 

by jury accurately reflects the proceedings, and, other than the 

incredible testimony of Appellant, the record contains no direct proof 

of its falsity. 

 

The appeal was reinstated. 

 
6  In its appellate brief, the State notes that this finding is also a typographical error made by the assistant 

district attorney and is not supported by the evidence. Appellant was not asked whether he was aware of 

his right to a jury trial and never testified that he was not aware of that right. 
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II.  Analysis 

 Appellant raises five issues on appeal. Each of his issues pertains to his 

argument that he was denied his right to a jury trial. He first urges that he was denied 

his right to a jury trial under article 1.13 of the Texas Code of Criminal Procedure. 

In his second and third issues, appellant asserts that he was denied his constitutional 

right to a jury trial as afforded by the Texas and United States Constitutions. Fourth, 

he contends that he did not consent to a bench trial. In his fifth issue, appellant asserts 

that the recitation in the judgment that he waived his right to a jury trial is incorrect.  

 As noted above, this Court ordered the trial court to conduct an evidentiary 

hearing and to make findings of fact and conclusions of law to determine whether 

appellant waived his right to a jury trial or consented to a bench trial. The trial court 

complied with our instructions. Appellant incorporates the trial court’s findings of 

fact and conclusions of law into the statement of facts of his appellate brief; however, 

his appellate argument completely ignores the trial court’s findings and conclusions. 

 As a general rule, appellate courts “afford almost total deference to a trial 

court’s determination of the historical facts that the record supports especially when 

the trial court’s fact findings are based on an evaluation of credibility and 

demeanor.” Guzman v. State, 955 S.W.2d 85, 89 (Tex. Crim. App. 1997). We use 

the same deferential standard in “reviewing a trial court’s application of law to the 

facts or to mixed questions of law and fact, especially when the findings are based 

on credibility and are supported by the record.” Miller v. State, 393 S.W.3d 255, 
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262–63 (Tex. Crim. App. 2012). “When the trial court makes explicit findings of 

fact, we consider, in the light most favorable to the trial court’s ruling, whether the 

record supports those findings.” Id. (citing State v. Kelly, 204 S.W.3d 808, 818 (Tex. 

Crim. App. 2006)); see Reece v. State, No. 01-14-00484-CR, 2015 WL 7300098, at 

*4 (Tex. App.—Houston [1st Dist.] Nov. 19, 2015, no pet.) (mem. op., not 

designated for publication) (applying this deferential standard of review to trial 

court’s findings of fact and conclusions of law following abatement hearing). We 

review legal rulings de novo unless the trial court’s findings that are supported by 

the record are dispositive. Miller, 393 S.W.3d at 263.  

A.  Jury Trial Waiver 

 Both the United States Constitution and the Texas Constitution guarantee the 

right to a trial by jury. U.S. CONST. amend. VI; TEX. CONST. art. 1, § 15; see also 

TEX. CODE CRIM. PROC. ANN. art. 1.12. “As a matter of federal constitutional law, 

the State must establish, on the record, a defendant’s express, knowing, and 

intelligent waiver of jury trial.” Hobbs v. State, 298 S.W.3d 193, 197 (Tex. Crim. 

App. 2009). A defendant’s mere acquiescence in proceeding to trial without a jury 

does not constitute an express waiver. See Ex parte Lyles, 891 S.W.2d 960, 962 (Tex. 

Crim. App. 1995). 

 Article 1.13(a) of the Texas Code of Criminal Procedure sets out the required 

formalities of a jury waiver in Texas. See CRIM. PROC. art. 1.13(a). It provides, in 

relevant part, that the defendant “shall have the right, upon entering a plea, to waive 



 –9– 

the right of trial by jury, conditioned, however, that . . . the waiver must be made in 

person by the defendant in writing in open court with the consent and approval of 

the court, and the attorney representing the state.” Id. Here, appellant contends—and 

the State does not dispute—that he did not waive his right to a jury trial in person, 

in writing, and in open court. Thus, the trial court erred by failing to observe the 

mandatory requirements of article 1.13. See id.; Johnson v. State, 72 S.W.3d 346, 

347 (Tex. Crim. App. 2002). “Because neither the state nor the federal constitution 

requires that this waiver be written, a violation of this aspect of Article 1.13(a) 

constitutes a statutory error rather than a constitutional error.” Hinojosa v. State, 555 

S.W.3d 262, 265–66 (Tex. App.—Houston [1st Dist.] 2018, pet. ref’d) (citing 

Johnson, 72 S.W.3d at 348). Therefore, we analyze harm under rule 44.2(b) of the 

Texas Rules of Appellate Procedure and consider whether the error affected the 

appellant’s “substantial rights.” See Johnson, 72 S.W.3d at 348 (citing TEX. R. APP. 

P. 44.2(b)); see also Ex parte McCain, 67 S.W.3d 204, 209–10 (Tex. Crim. App. 

2002).  

 Appellant also contends that he did not orally waive his right to a jury trial 

and did not voluntarily consent to a trial before the court. A court’s failure to obtain 

any jury waiver at all is a “structural” constitutional error that affects the very 

framework of the underlying trial. Davidson v. State, 225 S.W.3d 807, 811 (Tex. 

App.—Fort Worth 2007, no pet.) (citing Loveless v. State, 21 S.W.3d 582, 584 (Tex. 

App.—Dallas 2000, pet. ref’d), abrogated on other grounds by Johnson, 72 S.W.3d 
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at 348). Accordingly, we consider whether the State established, on the record, 

appellant’s express, knowing, and intelligent waiver of a jury trial. Hobbs, 298 

S.W.3d at 197.  

 In Johnson, the Court of Criminal Appeals held that the lack of a written jury 

waiver is not harmful if the record in another way reflects that the defendant was 

aware of, and waived, his right to a jury trial. Johnson, 72 S.W.3d at 349. Like the 

judgment in appellant’s case, the judgment in Johnson recited that the defendant had 

“waived trial by jury.” See id. Use of the term “waive” presumes knowledge because 

“to waive a right one must do it knowingly—with knowledge of the relevant facts.” 

Id. (citing BLACK’S LAW DICTIONARY 1276 (7th ed. abridged 2000)). “Waiver” is 

defined as the “act of waiving or intentionally relinquishing or abandoning a known 

right, claim or privilege.” Id. (citing WEBSTER’S THIRD INT’L DICTIONARY 2570 

(1966)). The Johnson court reasoned that such a recitation of a waiver of jury trial 

is “binding in the absence of direct proof of [its] falsity.” Id. (citing Breazeale v. 

State, 683 S.W.2d 446, 450 (Tex. Crim. App. 1984) (op. on reh’g)). Without such 

direct proof, the appellant cannot overcome the presumption of regularity in the 

judgment. See id.  

 Here, in addition to the express recitation in the judgment, the record contains 

several case pass slips signed by appellant and his attorney, indicating that the “type 
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of setting” in appellant’s case was a court trial.7 See Jackson v. State, 76 S.W.3d 798, 

803 (Tex. App.—Corpus Christi–Edinburg 2002, no pet.) (finding no harm per 

Johnson where the judgment indicated appellant waived right to jury and there were 

“several continuances and re-settings for the bench trial”); see also Levy v. State, 

No. 14-16-00846-CR, 2017 WL 3403601, at *2 (Tex. App.—Houston [14th Dist.] 

Aug. 8, 2017, pet. ref’d) (mem. op., not designated for publication) (holding 

appellant was aware of his right to jury trial and opted for bench trial where judgment 

recited defendant waived jury trial and record contained multiple case reset forms 

signed by appellant indicating “type of setting” was court trial). Second, the court 

conducted a trial without a jury on February 28, 2019, and appellant’s counsel did 

not object to the absence of a jury. Third, appellant testified during both phases of 

the trial and did not object to the absence of a jury. Fourth, appellant’s attorney filed 

a motion for new trial and the motion did not mention that appellant did not 

knowingly waive his right to a trial by jury. See Sluis v. State, No. 01-98-00359-CR, 

2003 WL 124873, at *1 (Tex. App.—Houston [1st Dist.] Jan. 16, 2003, pet. ref’d) 

(op. on remand, not designated for publication) (in addition to judgment recitation, 

actions reflecting appellant’s knowing waiver of jury trial included reset form signed 

by appellant and his attorney setting case for court trial, appellant’s counsel’s failure 

 
7  Pass slips dated September 14, 2018, December 20, 2018, and January 24, 2019, appear to contain 

the signatures of the attorney for the State, appellant’s trial counsel, and appellant. At the first evidentiary 

hearing, appellant testified that he signed these three slips. At the second evidentiary hearing, appellant 

changed his testimony, stating that the signature on the January 24, 2019 pass slip was not his. 
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to object to absence of jury, and counsel’s failure to mention appellant did not 

knowingly waive right to jury trial in motion and amended motion for new trial). 

 During the abatement hearings, the trial court heard testimony from appellant, 

his trial counsel, and the trial prosecutor for the State. Assistant District Attorney 

Kishwer Lakhani, the trial prosecutor for the State, testified that defense counsel told 

her that he wanted to set the case for a trial before the court. She also stated that this 

case had never been set for a jury trial; it had always been set for a trial before the 

court.  

 Kenneth Onyenah, trial counsel for appellant, testified that he advised 

appellant of his right to a jury trial. He further stated that although they had the 

option to go forward with a jury trial, they decided to go with a non-jury trial. 

Starting in October 2018, the plan was to go forward with a non-jury trial. Onyenah 

testified that on the first day of trial, February 28, 2019, he informed appellant that 

this was his trial on the merits of the case. He further stated that appellant was 

“competent” and knew what a trial was. Onyenah testified that a written jury waiver 

was not signed because the judge rushed them and started the trial before the parties 

had time to complete a written jury waiver. Onyenah stated that he would have 

signed a jury waiver if he had been given time to do so. 
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 Appellant concedes that he was aware of his right to a jury trial.8 He testified 

that he told his attorney that he wanted a jury trial. He did not remember when this 

conversation took place, but he remembered that his attorney had increased his fee 

by $5,000 because a jury trial was more work. Appellant testified that he never 

signed any paperwork waiving his right to a jury trial or requesting a trial before the 

judge only; however, he agreed that his signature was on several of the pass slips 

filed in his case.9 Beginning with the pass slip dated September 14, 2018, the pass 

slips contained check marks in the box next to the words “Trial Before the Court,” 

and the checked box and words “Trial Before the Court” were also circled. Appellant 

asserted that his attorney gave him blank forms to sign. He stated that after the forms 

were filled in and signed by both attorneys, his attorney would give him the pink 

copy with his court date for the following month. Appellant claimed that he did not 

understand the meaning of the checked box next to the words “Trial Before the 

Court.” 

 Appellant testified that on the first day of trial, neither the trial judge nor his 

attorney told him that this was his trial—he thought it was just another hearing. 

Notwithstanding his assertion that he did not understand that the February 28th 

 
8  Appellant’s brief states, “The record is clear that Rios was aware of his right to a jury trial.”  

9  Pass slips are forms to request a continuance of a case; they have boxes that can be checked to 

designate the purpose, including, among other reasons, announcement, agreed plea of guilty, open plea of 

guilty, jury trial, and trial before the court. 
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proceeding was his trial, appellant also stated that during trial, he asked his trial 

counsel to object because he wanted to have a jury trial. 

 Appellant cites Davidson v. State to support his argument that acquiescence 

in proceeding to trial without a jury does not constitute an express waiver. See 225 

S.W.3d at 811. In Davidson, our sister court concluded that Davidson was denied 

his constitutional right to a jury trial. Id. As in the case before us, the trial court held 

an evidentiary hearing to determine whether Davidson had waived his right to a jury 

trial. Id. at 808. Davidson testified at the hearing, explaining that he never waived 

his right to a jury trial, he was surprised and protested when his bench trial began, 

and he was told by his trial counsel to be quiet and not make a scene or run the risk 

of a longer punishment. Id. Davidson testified that his trial counsel never asked him 

if he waived his right to a jury trial and he never agreed to do so. Id.  

 Davidson’s trial counsel did not appear to testify at the abatement hearing. Id. 

at 810. Evidence at the hearing showed that trial counsel did not remember whether 

Davidson had waived a jury trial, could not affirmatively state that Davidson waived 

a jury trial, and had no notes in his file indicating that Davidson waived his right to 

jury trial. Id. The trial court made numerous findings and conclusions that Davidson 

had not waived a jury trial. Id. at 809–11. Accordingly, our sister court concluded 

that “the record from the abatement hearing clearly shows that Appellant did not 

expressly waive, in any form to the trial court, his right to a trial by jury.” Id. at 811.   
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 Davidson is distinguishable from the case before us because, in Davidson, 

there was no evidence in the record that the defendant had waived his right to a jury 

trial. See Snider v. State, No. 08-12-00050-CR, 2013 WL 6671510, at *2 (Tex. 

App.—El Paso Dec. 18, 2013, pet. ref’d) (not designated for publication) 

(distinguishing Davidson because evidence at abatement hearing established that 

defendant was aware of her right to a jury trial and voluntarily waived it.).10 Unlike 

Davidson, the trial court here did not find appellant’s testimony that he did not 

voluntarily consent to a trial before the court to be credible. Unlike Davidson’s trial 

counsel, appellant’s trial counsel appeared at the abatement hearing and testified that 

it had always been their plan to have a trial before the court. Appellant’s trial counsel 

stated that he would have filed a signed jury waiver if he had more time before the 

trial began. In addition, the trial prosecutor testified that the only type of setting the 

case ever had was a trial before the court. Unlike Davidson, the trial court here made 

findings of fact and conclusions of law that appellant waived his right to a trial by 

jury and voluntarily consented to a trial before the court. With respect to the 

judgment, the trial court concluded that the recitation that appellant waived the right 

of trial by jury accurately reflected the proceedings and—other than the testimony 

 
10  In Snider, evidence that appellant was aware of her right to a jury trial and voluntarily waived that 

right included five motions for continuance indicating the case was set for jury trial, a conversation between 

the trial court and defense counsel in which defense counsel stated “we have waived the jury,” and the fact 

that appellant did not contradict or voice opposition to her attorney’s statements at the time they were made. 

Snider, 2013 WL 6671510, at *2. 
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of appellant found to be not credible—the record contained no direct proof of its 

falsity. 

 Based on this record, and with the required deference to the trial court’s 

determination of the historical facts, we conclude that appellant was not harmed by 

the trial court’s failure to observe the mandatory requirements of article 1.13 that 

appellant waive his right to a jury trial in person, in writing, and in open court. See 

CRIM. PROC. art. 1.13(a); Johnson, 72 S.W.3d at 349. In addition, the record does 

not support appellant’s assertion that he did not waive his right to a jury trial in any 

way. Indeed, all of appellant’s actions reflect that he was aware of his right to a jury 

trial and voluntarily waived that right. See Snider, 2013 WL 6671510, at *2. Because 

the evidence in the record and the trial court’s factual findings show that appellant 

was aware of his right to a jury trial, waived that right, and opted for a bench trial, 

we conclude, like our sister court in Snider, that appellant was not denied his 

constitutional and statutory right to a jury trial. We overrule appellant’s first, second, 

third, and fourth issues. 

 Appellant failed to bring forth sufficient evidence to establish the falsity of 

the recitations in the judgment. See Johnson, 72 S.W.3d at 349 (“We must presume 

that statement [of jury waiver] correct in the absence of direct proof of its falsity.” 

(emphasis added)). Accordingly, we overrule appellant’s fifth issue. 
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B.  Judgment Modification 

 In a cross-point, the State requests that the trial court’s judgment be modified 

to reflect that there was no plea bargain regarding sentencing in this case. Appellate 

courts may modify a trial court’s judgment and affirm it as modified. See TEX. R. 

APP. P. 43.2(b); Bigley v. State, 865 S.W.2d 26, 27–28 (Tex. Crim. App. 1993). This 

Court “has the power to correct and reform the judgment of the court below to make 

the record speak the truth when it has the necessary data and information to do so.” 

Asberry v. State, 813 S.W.2d 526, 529 (Tex. App.—Dallas 1991, writ ref’d) (en 

banc). Appellate courts may reform trial court judgments where “the evidence 

necessary to correct the judgment appears in the record.” Id. If a clerical error in the 

trial court’s judgment is brought to our attention, we have a “mandatory duty” to 

correct it. Id.   

 Here, the “Terms of Plea Bargain” section of the judgment reads as follows:  

“35 YEARS TDC.” However, other than the written judgment, the record contains 

no other documents, plea paperwork, or any indication that the State and appellant 

entered into a plea bargain agreement. Based on the record before us, we modify the 

judgment to accurately reflect that there was no plea bargain, as follows:  “Terms of 

Plea Bargain:  N/A.”  

III.  Conclusion 

 We modify the judgment as set forth in this opinion, and we affirm the trial 

court’s judgment as modified.  
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 Based on the Court’s opinion of this date, the judgment of the trial court is 

MODIFIED as follows: 

 

The “Terms of Plea Bargain” section of the judgment is modified by 

deleting “35 YEARS TDC” and inserting “N/A”.   

 

As REFORMED, the judgment is AFFIRMED. 

 

Judgment entered this 1st day of June, 2021. 

 


