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Concurrence by Chief Justice Burns 

While I feel compelled to concur in the judgment, I write separately to explain 

why I agree with much of the substance and sentiment of the dissent.  Today, we 

follow Johnson v. State, 72 S.W.3d 346, 347 (Tex. Crim. App. 2002), a 5–4 decision 

involving a misdemeanor charge that disserves the Constitution and renders 

meaningless the jury waiver procedure established by the legislature.  In addition to 

abandoning that procedure, the record does not reveal anything close to the exchange 

between a judge and a defendant that should evidence a knowing and voluntary 
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waiver,1 revealing instead silence by the court and confusion, a lack of 

comprehension, or resistance by the defendant.  Despite Johnson’s abandonment of 

article 1.13,2 I am nonetheless obligated to follow it and concur in the judgment. 

“As a matter of federal constitutional law, the State must establish, on the 

record, a defendant’s express, knowing, and intelligent waiver of jury trial.”  Hobbs 

v. State, 298 S.W.3d 193, 197 (Tex. Crim. App. 2009).  Recognizing the magnitude 

of the right at issue, our legislature imposed nine requirements for a valid waiver: 

“1.  Made in a criminal prosecution 
2.  Other than one for which the State seeks the death penalty 
3.  By the defendant 
4.  In person 
5.  In writing 
6.  In open court 
7.  With the consent and approval of the Court 
8.  In writing 
9.  With the consent and approval of the State.” 

 
Johnson, 72 S.W.3d at 350 n. 1 (Meyers, J. dissenting); see TEX. CODE CRIM. PROC. 

art. 1.13.   

 
1 See Smith v. State, 363 S.W.3d 761, 768 (Tex. App.—Austin 2012, pet. ref’d) (“In summary, the trial court 
first asked Smith if she wanted a trial by jury or a trial before the court. Smith stated that she wanted a trial 
before the court. The trial court then explained to Smith the meaning of a trial before the court and asked 
her if she understood. Smith answered, ‘I understand.’  The trial court again asked her if that was what she 
wanted. Smith stated, ‘Yes, I do.’ The trial court then presented Smith with a jury-waiver form, explained 
the contents of the form to her, and asked her if the form was correct in indicating that she was ‘intelligently, 
knowingly and voluntarily’ waiving her right to a trial by jury. Smith answered, ‘Correct.’ After obtaining 
her signature on the form, the trial court then asked her if she had ‘any questions about the waiver.’ Smith 
answered, ‘No.’”). 
 
2 Johnson’s circular analysis negates harm in the presence of waiver.  Johnson, 73 S.W.3d at 351 (Meyers, 
J. dissenting) (“Harm in this instance should not be gauged by looking to whether a waiver took place, i.e. 
whether there was error; it should be gauged by looking to the deleterious effects of the parties’ failure to 
follow the procedure in Article 1.13).   
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In contrast to the statutory requirements, none of the discussion about Rios’s 

entitlement to a jury, if any actually occurred, took place in open court.  Rios’s native 

language was Spanish, he testified he did not understand written or spoken English 

well, and his counsel—who did not speak Spanish—used an interpreter only once 

during their pre-trial conferences.  Rios did not sign a jury waiver, nor was he 

advised by the trial judge of his right to a jury trial.  Indeed, the only affirmative 

evidence of waiver in our record is Rios’s own counsel’s testimony claiming Rios 

knew about his right to a jury trial and waived it.  In contrast, Rios unequivocally 

testified he wanted a jury trial and did not consent to a bench trial.3 

The prosecutor did not seek a written waiver and did not orally remind the 

judge to warn Rios about his entitlement to a jury trial when Rios was arraigned 

before trial.  The judge, apparently believing probation was possible for the crime 

with which Rios was charged, failed to inform Rios of the possible range of 

punishment during arraignment and needed to be told the range of punishment after 

he found Rios guilty.  While the judge’s, prosecutor’s, and defense counsel’s desires 

for a bench trial are clear, their preferences do not speak to what Rios wanted.  He 

testified he wanted a jury trial.  

 
3 If we were permitted to follow article 1.13, these facts would further distinguish Johnson and Jackson and 
would fall far short of demonstrating a waiver since in both cases the appellant complained only of the 
absence of a written waiver, not the deprivation of their constitutional right.  See Johnson, 73 S.W.3d at 
348 (“Since Johnson alleges merely that there was no written jury waiver, and does not allege that there 
was no jury waiver at all, he alleges statutory error, not constitutional error”); Jackson v. State, 76 S.W.3d 
798, 802 (Tex. App.—Corpus Christi–Edinburg 2002, no pet.) (“Appellant does not argue on appeal that 
her right to a jury trial was violated. She does not argue that she was deprived of a jury trial.”).   
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After we abated Rios’s appeal and directed the trial court to examine whether 

any evidence supported the judgment’s bare recitation of waiver, the trial court 

issued findings of fact in which it found Rios’s signature on several pass slips and 

his failure to object to trial by the court sufficient to support the judgment’s pro 

forma recitation.4  But our inquiry is not whether Rios had previously consented to 

a bench trial nor whether, as his trial was conducted, he acquiesced to a bench trial.  

We examine whether, on the morning of his trial and before it commenced, he 

knowingly and voluntarily waived his right to a jury trial.  

Our record also includes significant evidence contradicting a waiver.  First, 

and foremost, Rios was a native Spanish-speaker, in custody. He testified: 

 He did not understand he had the right to a jury trial but told his attorney 
he wanted a jury trial; 

 His counsel requested, but may not have received, an additional fee to 
compensate for the extra work of a jury trial;5 

 He did not think he had ever signed any paperwork indicating he wanted a 
trial before the court rather than a jury; 

 When he signed pass slips they were blank; 
 He did not understand the meaning of the checks marked on the pass slips 

for a bench trial—shown to him during the hearing regarding whether he 
waived his right to a jury trial but apparently not after his attorney had 
checked that box after Rios signed the blank forms—because they were 

 
4 In challenging the bare recitation in the judgment and submitting direct proof rebutting it, Rios rebutted 
the presumption of regularity.  See Johnson, 72 S.W.3d at 349 (recitation of waiver of jury trial “binding in 
the absence of direct proof of [its] falsity”) (citing Breazeale v. State, 683 S.W.2d 446, 450–51 (Tex. Crim. 
App. 1984) (op. on reh’g)); Meek v. State, 851 S.W.2d 868, 870 (Tex. Crim. App. 1993) (absence of written 
waiver and defendant’s denial of signing waiver rebutted presumption of regularity arising from recitation 
in judgment).  
 
5 We have no evidence that anyone informed Rios that his entitlement to a jury was absolute rather than 
conditioned on his ability to pay the additional fee.   
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written in English and his attorney informed him only that each was to get 
a new trial date; 

 Only once when he met with his attorney, including the times he signed 
pass slips, did he have an interpreter; 

 At only one of the four pretrial settings did Rios’s English-speaking 
attorney bring an interpreter; 

 The pretrial hearings were cursory and no important issues were ever 
addressed at any of them;  

 On the day of his trial he thought he was in court for another hearing; 
 Neither the judge nor his attorney informed him he was in court for his trial 

on the day of his trial; 
 The trial judge did not admonish him of his right to a jury trial before 

commencing the trial; 
 He instructed his counsel to object to proceeding on the morning of his 

trial without a jury;  
 He wanted a trial before a jury and never consented to a trial before the 

court; and, 
 His attorney wanted another $5,000 for a jury trial. 

 
 In its findings of fact, the trial court negated this evidence by determining Rios 

lacked credibility regarding whether he understood that he was being tried without 

a jury.  But the record does not support that finding.  Indeed, the only discussion 

about credibility in the record is the State’s argument at the hearing regarding 

waiver, that it was “hard to believe” Rios’s attorney provided no advice whatsoever 

about proceeding to trial and that on the day of the trial Rios thought he was at 

another hearing.  But the lack of a payment for a jury trial and the information about 

the judge’s reluctance to be the factfinder in a bench trial, if anything, call into 

question defense counsel’s testimony and not Rios’s.    

In a non-responsive answer during his testimony, Rios’s trial counsel 

disclosed an exchange in chambers between the trial judge, defense counsel, and the 
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prosecutor.  Rios’s counsel said, “before the trial, we went before Judge Richter, too, 

of course, and he said years ago he tried a sexual assault case. . . . And he said that 

has been h[a]unting [sic] him he has sleepless nights.  Okay.  And he didn’t even 

want to try the case.”  The record is silent as to whether defense counsel relayed this 

information to his client before the trial began, but it seems highly unlikely that Rios 

would have persisted in a presumed waiver of a jury had the information been 

relayed to him.  Although ineffective assistance of trial counsel was not raised by 

Rios’s court-appointed appellate attorney, this curious admission by Rios’s trial 

counsel creates further doubt that Rios made a knowing and voluntary waiver and 

makes it “hard to believe” that Rios’s counsel in fact discussed Rios’s entitlement to 

a jury with him. 

Similarly, the trial court’s finding that several pretrial motions were discussed 

and resolved on the morning of trial creates no inference that Rios knew he was 

getting and consented to a bench trial since Rios did not speak English and the record 

provides no basis to believe he had any understanding of the import of the court’s 

ruling on those motions. 

The record also reflects considerable miscommunication or confusion by or 

between Rios, the judge, and his counsel.  The probation assessment officer—who 

was wholly disinterested and the only other witness who spoke Spanish—testified 

that when she spoke with Rios in September prior to his October trial, Rios was 
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confused about what an open plea meant, told her he did not want to enter an open 

plea with the judge, and made clear his desire for a trial.  I believe the probation 

officer’s testimony reveals that Rios had not been informed he had an absolute right 

to a jury trial.  Yet the trial judge, in conducting a hearing regarding waiver months 

after the trial, included a finding that Rios failed to inform the probation officer that 

he did not want a trial before the court.  Given the absence of any duty that Rios 

inform the probation officer he wanted a jury trial, however, I see no relevance for 

such silence.    

It may be that Rios is guilty as charged and that his conduct merits every day 

of his 35-year, no-parole sentence.  The record is clear that the trial attorneys wanted 

a bench trial rather than a jury trial.  However, it is far from clear that Rios—who 

personally holds the right to a jury trial—knowingly and intelligently waived his 

right.  It seems to me that defense counsel, the prosecutor, and the judge—all of 

whom swore an oath to uphold the Constitution—and our judicial system in its 

search for truth and justice, could well afford the additional ten minutes in court 

necessary to protect Rios’s rights.  

 

 
 
 
Publish 
TEX. R. APP. P. 47 
190297CF.P05 

/Robert D. Burns, III/ 
ROBERT D. BURNS, III 
CHIEF JUSTICE 
 


