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Article 1.13 of the Code of Criminal Procedure is plain, clear, and mandatory, 

but in its application and practice, has been rendered meaningless. I respectfully 

dissent.  

There is no dispute that there is no signed, written waiver by Rios in the 

record. Nor is there any record of an oral waiver in open court. There are only two 

documents upon which to conclude that Rios waived this fundamental, constitutional 

right: (1) pass slips with check marks and (2) a brief reference to the waiver of a jury 

trial in a boilerplate, pre-printed judgment form that is self-populated based upon 

information inserted by the clerk. I find this evidence insufficient to support waiver. 
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Given the aggregate total of the evidence and record before us, not limiting my 

review to the findings of fact and conclusions of law submitted pursuant to our order, 

I disagree with the majority opinion. 

Applicable Law 

I start with the constitutions of the United States and of this State. Both the 

United States Constitution and the Texas Constitution guarantee the right to a trial 

by jury. U.S. CONST. amend. VI. (“In all criminal prosecutions, the accused shall 

enjoy the right to a speedy and public trial, by an impartial jury.”); TEX. CONST. art. 

1, § 15 (“The right of trial by jury shall remain inviolate.”); see also TEX. CODE 

CRIM. PROC. ANN. art. 1.12. “As a matter of federal constitutional law, the State must 

establish, on the record, a defendant’s express, knowing, and intelligent waiver of 

jury trial.” Hobbs v. State, 298 S.W.3d 193, 197 (Tex. Crim. App. 2009) (citing 

Guillett v. State, 677 S.W.2d 46, 49 (Tex. Crim. App. 1984)); see also Martinez v. 

State, 449 S.W.3d 19, (Tex. App.—Houston [1st Dist.] 2014, pet. ref’d) (clear on 

record with use of interpreter); Smith v. State, 363 S.W.3d 761, 767 (Tex. App.—

Austin 2012, pet. ref’d). A defendant’s mere acquiescence in proceeding to trial 

without a jury does not constitute an express waiver. See Ex parte Lyles, 891 S.W.2d 

960, 962 (Tex. Crim. App. 1995). A court’s failure to obtain any jury waiver at all 

is a “structural” constitutional error that affects the very framework of the underlying 

trial. Davidson v. State, 225 S.W.3d 807, 811 (Tex. App.—Fort Worth 2007, no pet.) 

(citing Loveless v. State, 21 S.W.3d 582, 584 (Tex. App.—Dallas 2000, pet. ref’d), 
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abrogated on other grounds by Johnson v. State, 72 S.W.3d 346, 348 (Tex. Crim. 

App. 2002). 

  A jury trial is “fundamental to the American scheme of justice.” Duncan v. 

Louisiana, 391 U.S. 145, 149 (1968); accord Samudio v. State, 648 S.W.2d 312 

(Tex. Crim. App. 1983). Because of the “fundamental” and “inviolate” nature of the 

right to trial by jury, Texas law requires waiver of jury trial to be made in person, in 

writing, and in open court. See TEX. CODE CRIM. PROC. ANN. art. 1.13. Article 

1.13(a) of the Texas Code of Criminal Procedure sets out the required formalities of 

a jury waiver in Texas. See id. art. 1.13(a). It provides, in relevant part, that the 

defendant “shall have the right, upon entering a plea, to waive the right of trial by 

jury, conditioned, however, that . . . the waiver must be made in person by the 

defendant in writing in open court with the consent and approval of the court, and 

the attorney representing the state.” Id.  

A knowing waiver is an intentional relinquishment or abandonment of a 

known right or privilege. Robles v. State, 577 S.W.2d 699, 703 (Tex. Crim. App. 

1979). For a waiver to be valid, the record must show that it was voluntarily and 

knowingly made. Id. at 703. A silent record cannot support a presumption that a 

defendant affirmatively and knowingly waived the right to a trial by jury. Guillett, 

677 S.W.2d at 49; Breazeale v. State, 683 S.W.2d 446, 450 (Tex. Crim. App. 1984) 

(op. on reh’g). 
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Discussion 

Here, Rios contends—and the State does not dispute—that he did not waive 

his right to a jury trial in person, in writing, and in open court. Nor was he advised 

by the trial judge of his right to a jury trial. There is no evidence, or factual finding, 

of an express and intelligent waiver of a jury trial. The pass slips markings and a 

self-populated judgment form do not reflect a knowing waiver of jury trial as further 

discussed below. The trial court erred by failing to observe the mandatory 

requirements of article 1.13. See TEX. CODE CRIM. PROC. ANN. art. 1.13. Without 

Rios’s express, knowing, and intelligent waiver of a jury trial established by the 

record, the error in this case is of a constitutional magnitude. 

The majority feels constrained to follow the Johnson line of cases, which hold 

that “[b]ecause neither the state nor the federal constitution requires that this waiver 

be written, a violation of this aspect of Article 1.13(a) constitutes a statutory error 

rather than a constitutional error,” Hinojosa v. State, 555 S.W.3d 262, 265–66 (Tex. 

App.—Houston [1st Dist.] 2018, pet. ref’d) (citing Johnson, 72 S.W.3d at 348), thus 

analyzing harm under rule 44.2(b) of the Texas Rules of Appellate Procedure and 

considering whether the error affected the appellant’s “substantial rights.” See 

Johnson, 72 S.W.3d at 348 (citing TEX. R. APP. P. 44.2(b)); see also Ex parte 

McCain, 67 S.W.3d 204, 209–10 (Tex. Crim. App. 2002). 

The case before us is critically distinguishable from Johnson, as Rios without 

equivocation denies and disputes that he knowingly and intelligently waived his 



5 
 

right to trial by jury.  Relying on the trial court’s findings of fact, in which the trial 

court found Rios’s signature on several pass slips and his failure to object to trial by 

the court, the Majority finds sufficient basis to support the pro forma recitation in 

the judgment that Rios knowingly and voluntarily waived his right to a jury trial. 

The Majority deems these facts sufficiently close to those giving rise to the holdings 

in Johnson, 72 S.W.3d at 347 (failure to obtain written jury waiver is harmless if 

defendant knowingly and voluntarily waived right), Jackson v. State, 76 S.W.3d 798, 

803 (Tex. App.—Corpus Christi-Edinburg 2002, no pet.) (defendant waived jury 

trial despite absence of signed jury waiver form, where counsel affirmatively 

requested bench trial and defendant did not assert she was deprived of right to jury 

trial), and Levy v. State, No. 14-16-00846-CR, 2017 WL 3403601, at *2 (Tex. 

App.—Houston [14th Dist.] Aug. 8, 2017, pet. ref’d) (mem. op., not designated for 

publication) (concluding that multiple case reset forms, each signed by defendant, 

indicating bench trial for each setting, supported judgment’s recitation of waiver). 

In both Johnson and Jackson, however, the defendant complained only of the 

absence of a signed written waiver but otherwise did not challenge the existence of 

a sufficient waiver. Johnson, 72 S.W.3d at 348 (“Since Johnson alleges merely that 

there was no written jury waiver, and does not allege that there was no jury waiver 

at all, he alleges statutory error, not constitutional error.”); Jackson, 76 S.W.3d at 

802 (“Appellant does not argue on appeal that her right to a jury trial was violated. 
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She does not argue that she was deprived of a jury trial.”). Likewise, in Levy, the 

defendant signed multiple case reset forms, was admonished by the court regarding 

his right to a jury trial, and complained only about the absence of a signed jury 

waiver form. Levy, 2017 WL 3403601, at *1.  

Critical to the distinction and determination of a knowing and voluntary 

waiver, none of these cases involved a native-Spanish speaking defendant who 

testified he did not understand written or spoken English.1 In each of these cases, the 

court presumed recitation of waiver in a judgment was correct, absent contrary 

evidence in the record. Here, the record is replete with contrary evidence, including 

the stipulation between the parties acknowledging that the waiver language in the 

judgment was incorrect, offering direct proof of the falsity of the judgment 

recitations. 

The generated form entitled “Judgment of Conviction by Court—Waiver of 

Jury Trial” contains boilerplate language, blanks to fill, and boxes to check.2 With 

respect to the waiver of right to counsel, the standardized language expressly 

provides: “Defendant knowingly, intelligently, and voluntarily waived the right to 

representation by counsel in writing in open court” with a box to be check for counsel 

 
1 This distinction applies to the analysis of current state law. To be clear, the plain, clear mandatory 

statutory language is applicable across the board to every defendant accused of a crime. 
2 The Judge Presiding is listed as the Hon. Martin Richter, Visiting.  The Judgment is signed by Judge 

Presiding Raquel “Rocky” Jones.  
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or waiver of counsel.3 In stark contrast, relative to a jury trial waiver, the boilerplate 

language cursorily provides:  

Both parties announced ready for trial. Defendant waived the right of 
trial by jury and entered the plea indicated above. The Court then 
admonished Defendant as required by law. It appeared to the Court that 
Defendant was mentally competent to stand trial, made the plea freely 
and voluntarily, and was aware of the consequences of this plea.  

There is no box to check, no blank to fill, no reference to statutory compliance, nor 

any other indication that there was a specific finding by the court that Rios 

knowingly, intelligently, and voluntarily waived his right to trial by jury, as it would, 

and did, with the waiver of right to counsel or entering the plea.  

Significantly, the State and Defense stipulated as part of the evidentiary 

hearing that this is the form judgment language: 

So given that the parties are all aware as to how the judgments are 
typed, we’re willing to stipulate that the judgment itself, I believe that 
the Clerk, once they determine it’s a Trial Before the Court, just does a 
quick pull down menu, picks Trial Before the Court, that information 
gets put into the judgment, and the rest of it, the rest of the information 
is, kind of, like, I believe, it’s entered form-like. So the recitations in 
the judgment, for example, on the second page of the judgment where 
it states, both parties announced ready for trial. Defendant waived the 
right of trial by jury, entered the plea indicated above, that -- that 
information is all entered automatically once the Clerk enters judgment 
of conviction by court. And I believe we’re willing to stipulate that 
that’s form-language. 

 

 
3 Rios was represented by counsel and that box is checked.  This language and waiver is for illustrative 

purposes only relative to comparison of waiver of fundamental constitutional rights. 
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The facts as reflected in the trial transcript, the evidentiary transcript, and the 

findings by the court show such an egregious departure from constitutional and 

statutory mandates, that it warrants distinction from the cases relied upon by the 

majority.  

  The trial transcript is silent on jury waiver. The trial judge did not admonish 

Rios of his right to a jury trial before commencing the trial. While the pass slips are 

part of the trial court file, the record is silent at time of trial of the check mark 

indicating a trial before the court, not to be confused or conflated with the affirmative 

waiver of jury trial, or Rios’s knowledge of same.  

It was not until the evidentiary hearing upon order of this Court, at Rios’s 

behest, that a record was made, contradictory at best, of the significance of the pass 

slips. The only other reference of the waiver of a jury trial is on the pre-printed 

judgment form, a document not ordinarily seen by a defendant. The record is 

otherwise silent regarding Rios’s level of knowledge as to his right to trial by jury 

and any waiver of that right. Even if the record clearly established that Rios knew of 

his right to trial by jury, knowledge that a right exists in no way supports an 

automatic finding that a waiver of that right was knowing and voluntary, or even that 

the right was waived. 

  There is a presumption of regularity in the judgment of a trial court, but this 

presumption can be overcome. Breazeale, 683 S.W.2d at 450; Ex parte Reed, 610 
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S.W.2d 495, 499 (Tex. Crim. App. 1981). In the instant case, I believe that this 

presumption has been overcome by the lack of any reference anywhere in the record 

to any affirmative waiver by Rios of a jury trial, written or oral. There is nothing in 

the record to support a finding that the trial court informed Rios of his right to a trial 

by jury and that Rios affirmatively, expressly, knowingly and intelligently gave up 

this right in open court or at any stage in the process. 

The only findings were upon Rios’s motion and this Court’s abatement to 

require the trial court conduct a post-trial, evidentiary hearing to address specific 

concerns. A blank jury waiver form, generally signed and filed of record, was 

admitted as an exhibit during this proceeding.  

The majority applies the correct standard for harm analysis of a non-

constitutional error, citing Texas Rule of Appellate Procedure 44.2(b), and finding 

under that section that the error did not affect Rios’s substantial rights. The wording 

of the federal and Texas statutes regarding written waiver of jury trial are 

“substantially identical,” and under Johnson the majority considered the absence of 

a written jury waiver to be a statutory error.  Constitutional error was not addressed 

and Rios specifically raises a constitutional challenge to the deprivation of his right 

to jury trial. 

It is undisputed that the record in no way reflects that Rios personally and 

expressly waived his right to a jury trial in open court, orally or in writing. Based 



10 
 

upon Rios’s lack of English proficiency, trial counsel’s lack of Spanish facility, and 

the lack of an interpreter on all but one occasion and trial, I would conclude that 

Rios’s substantial rights have been adversely affected so as to constitute harmful 

error. 

1. Evidentiary Hearing  

The majority reiterates in detail the findings of fact found to be dispositive for 

consideration in establishing statutory jury waiver. The record is replete with 

contrary evidence, as set out in the concurring opinion,4 that cannot be disregarded 

and undermines the trial judge’s post-trial findings, including typographical errors 

admitted by the State. 

 In its findings of fact, the trial court disregarded this evidence by determining 

Rios lacked credibility as to whether he was aware of his right to jury trial, that he 

was being tried for the offense on the date of the trial, and that he did not voluntarily 

consent to trial before the court.  The record does not support these findings5; indeed, 

the only discussion about credibility in the record is the State’s argument at the 

hearing regarding waiver; namely, that it was “hard to believe” Rios’s attorney 

provided no advice whatsoever about proceeding to trial and that on the day of the 

 
4 For judicial efficiency, I have not repeated the evidence outlined in the concurring opinion, but 

incorporate it as part of my analysis. 
5 In fact, the State admitted to typographical errors in the findings not supported by the evidence; 

specifically, that Rios was never asked whether he was aware of his right to a jury trial, never testified that 
he was not aware of that right and that he testified that he did ask his trial counsel to object to the trial 
before the court.    
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trial Rios thought he was at another hearing.  Defense counsel provided no clear, 

unequivocal statement that Rios expressly understood, intelligently, voluntarily, and 

knowingly waived his right to a jury trial. Neither did the State.    

Pass Slips: 

The court made three findings relative to the signing of the pass slips.  What 

is absent from the findings, but is part of the record, is defense counsel’s testimony.  

With regard to the pass slips, defense counsel failed to answer the question asked 

about whether the “Trial Before the Court” box was checked or marked before Mr. 

Rios signed it.  

Q. When you presented the pass slips to Mr. Rios to sign, 
had you already circled or check marked Trial Before the 
Court, before he signed? 

A. I think it was signed before we talked to the DAs, the 
other way around. 

Q. So you talked to the DA? You do have your client sign, 
you talk to the DA, and then you --  

A. Yes. I always have my client sign the pass slip to show 
that they are here, and then we talk to the DA. Normally 
the DA is not down here, he is upstairs, so we go upstairs. 
And the DA will sign it and give us a copy. 

Q. Okay 

Further, the record indicates that Rios did not sign all the pass slips and once counsel 

signed on Rios’s behalf.  

The trial court’s findings establish there was no written jury waiver in the 

record, no admonishment by the trial judge of Rios’s right to a jury trial, and that 
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Rios testified that he wanted a jury trial.  Moreover, neither findings associated with 

the district attorney nor defense counsel’s testimony establishes the requisite clear, 

unequivocal, knowing, intelligent, and voluntary waiver.     

Waiver of Jury Trial: 

Q. (By Ms. Elmore) Did Mr. Rios ever express to you that 
he did not want a Trial Before the Court? 

MS. EDGECOMB: Objection to that question. “Did Mr. 
Rios express”; that’s communications between the 
attorney and his client as privileged. 

THE COURT: Counsel, can you rephrase that question?  

Q. (Ms. Elmore) Do you believe that Mr. Rios did not want 
a Trial Before the Court? 

A. Well, what I believe that he -- he maintained that he 
was innocent from the -- 

MS. EDGECOMB: Objection to anything further as to 
what Mr. Rios maintained as privileged communication. 

THE COURT: Sustained. 

Q. (By Ms. Elmore) So could you answer the question, did 
you believe that he did not want a -- a Trial Before the 
Court? 

MS. EDGECOMB: Objection as to any communication, 
“what did Mr. Rios want”, asking for communication as to 
what he answered that question -- as to how he answered 
that question, as to how he communicated it. 

MS. ELMORE: I’m just asking about [trial counsel’s] 
belief, not communications. His personal --  

THE COURT: I’ll allow that. 
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THE WITNESS: Well, I believed that he was, though. 
And that’s why we tried the case. 

MS. ELMORE: That’s nonresponsive. 

MS. EDGECOMB: Objection; that’s responsive. 

Q. (By Ms. Elmore) Did Mr. Rios ask you to object during 
the Bench Trial that he wanted a jury trial? 

MS. EDGECOMB: Objection as to any communications 
during the trial as to what Mr. Rios might have asked the 
attorney during trial; that’s privilege communications. 

THE COURT: Sustained 

Defense counsel testified at the evidentiary hearing that no jury trial waiver 

was signed, asserting that they were rushed by the judge. The trial transcript reflects 

that there had been time to discuss pretrial motions, address objections, invoke the 

rule, arraign the defendant, and take a plea of not guilty. What is conspicuously 

absent is the trial court’s advising Rios of the right to a jury trial and waiver by Rios 

of that right.  

Defense counsel’s testimony did not contradict Rios’s unequivocal denial of 

waiver or establish an express, knowing, and intelligent waiver of the right to jury 

trial. The State for its part also failed to meet its burden, simply advising from the 

inception this was non-jury trial, without ever establishing the express, knowing, and 

intelligent waiver required. While it is clear from the State’s and defense counsel’s 

testimony that they each intended to conduct a trial before the court, neither 
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affirmatively represented or established that Rios made an express, knowing, 

intelligent and voluntary waiver of his right to have a jury trial.  

As this evidentiary hearing was held solely and explicitly for the purpose of 

establishing whether there had been a waiver of this fundamental constitutional right, 

defense counsel’s vague equivocations do not contradict, let alone cast doubt on, the 

veracity of his client’s testimony, and the State’s testimony does nothing more than 

offer a conclusory assumption without substantiation. This is not a right that can be 

perfunctorily waived by agreement between attorneys for the State and defense. At 

every stage, the system failed to assure this defendant of his constitutional right to a 

jury trial, and this failure cannot be countenanced. 

Based upon the complete testimonial and evidentiary record before us, which 

conflicts substantially with the findings of the trial court, I am not persuaded by the 

latter’s findings as a basis for the conclusions of law. See, e.g., Fulgham v. Fischer, 

349 S.W.3d 153, 157 (Tex. App.—Dallas 2011, no pet.) (factual findings not binding 

when appellate record includes a reporter’s record); Pitts v. State, 113 S.W.3d 393, 

397 (Tex. App.—Houston [1st Dist.] 2003, no pet.) (findings of fact not conclusive, 

even if unchallenged, when reporter’s record is included in the appellate record).  

The record does not reflect any lie or dishonesty by Rios, and given the 

absence of a licensed court interpreter, or even a competent translator, during most 

of Rios’s interactions with his non-Spanish speaking counsel and Rios’s counsel’s 
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interest in defending his own conduct, Rios’s counsel’s testimony does not suffice 

to create a credibility issue. Even if a credibility issue existed—on such a sparse 

record and in light of Rios’s unequivocal denial that he knowingly and voluntarily 

waived his right to a jury, as well as his minimal understanding of English—the 

State’s burden on this constitutional issue is not satisfied.6  

 The record also reflects considerable miscommunication or confusion by or 

between Rios, the judge, and his counsel. Rios’s trial counsel testified the trial judge 

“rushed” the trial and confirmed that Judge Richter did not admonish Rios about the 

jury waiver form or his right to a jury.7 The trial judge apparently believed probation 

was possible for the crime with which Rios was charged and failed to inform Rios 

of the possible range of punishment during Rios’s arraignment. Similarly, the 

discussion of pretrial motions on the morning of trial creates no inference that Rios 

knew he was getting and consented to a bench trial because Rios did not speak 

English and the record provides no basis to believe he had any understanding of the 

import of the court’s ruling on those motions. 

The probation assessment officer—who was wholly disinterested and the only 

witness who spoke both English and Spanish fluently—testified that when she spoke 

 
6 I am thus not relying solely on the “mere assertions” of a defendant to invalidate a conviction.  See 

Egger v. State, 62 S.W.3d 221, 225 (Tex. App.—San Antonio 2001, no pet.). 
 
7 Judge Richter told counsel he did not want to try “a sexual assault case.”  
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with Rios in September prior to his October trial he was confused about what an 

open plea meant, told her he did not want to enter an open plea with the judge, and 

thus refused the further interview that had been scheduled by his attorney.8 

Nevertheless, the probation-assessment officer testified that Rios did not want to “go 

Open before the Judge.” This solitary piece of testimony is the only affirmative 

evidence from a neutral source about Rios’s actual desire about the trial proceedings.  

Unlike Johnson, the record reflects the falsity of the judgment’s purported 

waiver such that the pro forma language can be of no constitutional or statutory 

consequence. The State and defense stipulated that the form self-populates and that 

the form language “[b]oth parties announced ready for trial[,] Defendant waived 

right of trial by jury[,] and entered the plea indicated above,” is information “entered 

automatically once the Clerk enters judgment of conviction by court,” and is not 

correct.  There is no evidence suggesting the boilerplate jury waiver found by the 

trial judge was given at time of trial, and due to its inclusion as a perfunctory 

administrative function, electronically signed by a judge who did not try the case, it 

can be given no Johnson weight under the aggregate circumstances.   

 
8 Rios was scheduled for a Pre-Sentence Investigation Report (PSI), a process utilized when there is a 

probability of probation, with an agreed or open plea, but not normally conducted when a trial is requested.  
Here Rios had no possibility of probation, nor was he entering an agreed plea to go Open to the Court on 
sentencing.  The prosecutor testified that defense counsel said he wanted a PSI so the court had more 
background information for sentencing purposes.  
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In total, the record reflects Rios’s unequivocal rejection of a trial by the court 

and does not support the trial court’s finding to the contrary. No evidence supports 

the trial court’s findings regarding Rios’s purported waiver. I would likewise 

disregard the trial court’s conclusion of law that Rios waived his right to a jury trial. 

Pitts, 113 S.W.3d at 397 (trial court’s legal conclusions are not binding on appellate 

court). The record reflects harm from the trial court’s failure to observe the 

mandatory requirements of article 1.13, in the constitutional context of the right to a 

jury trial and does not clearly reflect Rios’s express, knowing and intelligent waiver 

of his right to a jury trial. The court’s failure to obtain any jury waiver at all is a 

structural constitutional error that affects the very framework of the underlying trial.  

See Davidson, 225 S.W.3d at 811. 

Those who take an oath to “preserve, protect and defend the Constitution and 

laws of the United States and of the State of Texas” must be vigilant to safeguard 

one of the bedrocks of our judicial system—the right to a trial by jury. In this 

technological era, where boilerplate language is utilized for judicial efficiency, we 

should at a minimum be cognizant that waiver of fundamental, constitutionally 

mandated rights cannot be relegated to a perfunctory exercise, buried in small print, 

without substance, thought or reflection. Such is not our system of justice. 

Based upon the totality of the irregularities, the contradictory evidence and 

the critical distinctions permitting departure from Johnson, there being no express, 
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knowing, intelligent, and voluntary waiver, and in keeping with the legislatively 

mandated plain, clear, and meaningful statutory language, I respectfully dissent. 
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