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 William A. Panameno sued Patrick D. Mann to recover damages arising from 

a car accident.1 On appeal, Mr. Panameno contends the trial court’s jury charge was 

erroneous and resulted in an improperly reduced recovery on his negligence claim. 

We reverse and remand in this memorandum opinion. See TEX. R. APP. P. 47.4. 

  

 
1 Though Mr. Panameno’s original petition also named Tiana Williams as a defendant, he dismissed the 

claims against her before trial.  
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Background 

 At trial, Mr. Mann testified that while driving on a Texas highway on a rainy 

night, he hit a large puddle of water that he did not see, hydroplaned, and spun into 

a car in which Mr. Panameno was a passenger. Mr. Mann stated he “drove reasonably 

due to the conditions and weather” and “did nothing wrong.” He stated the cause of 

the collision was “the weather.”  

  During the charge conference, the trial court stated, “As to the negligence 

question, the only name that will be submitted is Mr. Mann. Question 2 will be the 

percentage of negligence, and I’m going to add weather and road conditions to that.” 

 The jury charge defined, among other terms, “negligence,” “ordinary care,” 

“proximate cause,” and “act of God.”2 Question number one of the jury charge 

stated: 

 
2 Those definitions stated as follows: 

 

 “Negligence” means the failure to use ordinary care, that is, failing to do that which 

a person of ordinary prudence would have done under the same or similar circumstances 

or doing that which a person of ordinary prudence would not have done under the same or 

similar circumstances. 

 

 “Ordinary Care” means that degree of care that would be used by a person of 

ordinary prudence under the same or similar circumstances. 

 

 “Proximate Cause” means a cause that was a substantial factor in bringing about 

an occurrence and without which cause such event would not have occurred. In order to be 

a proximate cause, the act or omission complained of must be such that a person using 

ordinary care would have foreseen that the event, or some similar event, might reasonably 

result therefrom. There may be more than one proximate cause of an event. 

 

 “Act of God” If an occurrence is caused solely by an “act of God”, it is not caused 

by the negligence of any person. An occurrence is caused by an act of God if it is caused 

directly and exclusively by the violence of nature, without human intervention or cause, 

and could not have been prevented by reasonable foresight or care. 



 –3– 

Did the negligence, if any, of the person named below proximately 

cause the occurrence question?  

Answer “Yes” or “No” for each of the following: 

 

Patrick D. Mann  ___________ 

 

If you have answered “yes” to Question No. 1, then answer Question 

No. 2. . . .  

 

 Question number two of the jury charge stated:  

 

The percentages you find must total 100 percent. The percentages must 

be expressed in whole numbers. The negligence attributable to a person 

named below is not necessarily measured by the number of acts or 

omissions found. The percentage attributable to any one need not be the 

same percentage attributed to that one in answering another question. 

 

QUESTION NO. 2: What percentage of the negligence that caused the 

occurrence do you find to be attributable to each of those listed below 

and found by you, in your answer to Question 1, to have been negligent? 

 

1. Patrick D. Mann   ________% 

2. Weather/Road Conditions  ________% 

     Total:      100     % 

 

 Mr. Panameno objected to question number two as follows: 

As far as Question No. 2, the percentage, distribution, it doesn’t—I 

understand if this was a comparative negligence situation where you 

have a person that could have cause[d] the negligence such as for 

example if Mr. Panameno was part of or had some comparative 

negligence. 

 But as far as the weather and road conditions being having a 

percentage of it, doesn’t make sense. I feel like that is already being 

addressed in that first question in what causes the first question and it’s 

just not necessary for that percentage question to be there. 

 

 The trial court overruled Mr. Panameno’s objection. The jury answered “Yes” 

as to Mr. Mann in question number one. In question number two, the jury found that 
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25% of the negligence that caused the occurrence was attributable to Mr. Mann and 

75% was attributable to “Weather/Road Conditions.” The jury also found $8,350.00 

“would fairly and reasonably compensate [Mr. Panameno] for injuries sustained.” 

The trial court awarded Mr. Panameno $2,087.50, which was 25% of that amount. 

 Mr. Panameno filed a motion for new trial in which he contended the trial 

court “erred by allowing the jury to allocate a percentage of the negligence that 

caused the injury to the weather or conditions of the road,” because “Weather/Road 

Conditions” is “not a proper party within a suit that may have negligence allocated 

to it.” He asserted “consideration of ‘Weather/Road Conditions’ as a person” is 

“wholly inconsistent with the understanding of who can be held as negligent under 

the Proportionate Responsibility statute found in Chapter 33 of the Texas Civil 

Practice and Remedies Code” and thus the trial court erred by overruling his 

objection to the inclusion of question number two, “in which the jury was able to 

award comparative negligence to ‘Weather/Road Conditions’ as if it was a ‘person.’” 

Following a hearing, the trial court denied the motion for new trial. 

Analysis 

 We review the trial court’s submission of jury questions for abuse of 

discretion. Columbia Rio Grande Healthcare, L.P. v. Hawley, 284 S.W.3d 851, 856 

(Tex. 2009). The trial court has broad discretion in submitting jury questions so long 

as the questions submitted fairly place the disputed issues before the jury. Toles v. 

Toles, 45 S.W.3d 252, 263 (Tex. App.—Dallas 2001, pet. denied). A trial court abuses 
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its discretion by failing to follow guiding rules and principles. Columbia Rio Grande, 

284 S.W.3d at 856. We do not reverse for jury charge error unless harm results. Lone 

Star Gas Co. v. Lemond, 897 S.W.2d 755, 756–57 (Tex. 1995) (per curiam). For 

harm to result, the error must probably cause the rendition of an improper judgment. 

See TEX. R. APP. P. 44.1(a)(1).  

 Rule of civil procedure 277 requires trial courts to “submit such instructions 

and definitions as shall be proper to enable the jury to render a verdict.” TEX. R. CIV. 

P. 277. Trial courts shall submit the questions, instructions, and definitions “which 

are raised by the written pleadings and the evidence.” TEX. R. CIV. P. 278. “In any 

cause in which the jury is required to apportion the loss among the parties the court 

shall submit a question or questions inquiring what percentage, if any, of the 

negligence or causation, as the case may be, that caused the occurrence or injury in 

question is attributable to each of the persons found to have been culpable.” TEX. R. 

CIV. P. 277.     

 Section 33.003 of the civil practice and remedies code governs 

“Determination of Percentage of Responsibility” at trial. TEX. CIV. PRAC. & REM. 

CODE § 33.003. The trier of fact “shall determine the percentage of responsibility, 

stated in whole numbers, for the following persons with respect to each person’s 

causing or contributing in any way the harm for which recovery of damages is 

sought, whether by negligent act or omission, by any defective or unreasonably 

dangerous product, by other conduct or activity that violates an applicable legal 
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standard, or by any combination of these: (1) each claimant; (2) each defendant; 

(3) each settling person; and (4) each responsible third party who has been 

designated.” Id. § 33.003(a).3  

 In a single issue, Mr. Panameno contends “the Trial Court’s inclusion of 

‘Weather/Road Conditions’ as a negligent person in the context of a comparative 

negligent jury charge question [was] erroneous and harmful.” He asks this Court to 

reverse the trial court’s judgment and remand this case for a new trial.4   

 The trial court’s charge contained the three types of questions generally 

suggested by the Texas Pattern Jury Charges for a negligence case: broad-form 

submission of negligence and proximate cause in question one, proportionate 

responsibility in question two, and calculation of damages in question three. See 

Comm. on Pattern Jury Charges, State Bar of Tex., TEXAS PATTERN JURY CHARGES: 

 
3 “Percentage of responsibility” means “that percentage, stated in whole numbers, attributed by the trier 

of fact to each claimant, each defendant, each settling person, or each responsible third party with respect 

to causing or contributing to cause in any way, whether by negligent act or omission, by any defective or 

unreasonably dangerous product, by other conduct or activity violative of the applicable legal standard, or 

by any combination of the foregoing, the personal injury, property damage, death, or other harm for which 

recovery of damages is sought.” Id. § 33.011. “Responsible third party” means “any person who is alleged 

to have caused or contributed to causing in any way the harm for which recovery of damages is sought, 

whether by negligent act or omission, by any defective or unreasonably dangerous product, by other conduct 

or activity that violates an applicable legal standard, or by any combination of these.” Id. 

 
4 Mr. Mann has not filed a brief in this Court. He filed a pre-submission “Opposed Motion to Vacate 

Appeal and Remand Case to Trial Court” asking this Court to (1) “vacate” the appeal, “enter an order setting 

aside the trial court’s judgment without regard to the merits,” and remand the case to the trial court for a 

new trial, or (2) alternatively, affirm the trial court’s judgment. That motion was carried with the appeal.  

 The rules of appellate procedure provide, “In accordance with an agreement signed by the parties 

or their attorneys and filed with the clerk, the court may: . . . set aside the trial court’s judgment without 

regard to the merits and remand the case to the trial court for rendition of judgment in accordance with the 

agreement.” TEX. R. APP. P. 42.1(a)(2)(B). To the extent Mr. Mann requests relief pursuant to rule 

42.1(a)(2)(B), the parties have not signed and filed an agreement regarding that relief. See id. We deny Mr. 

Mann’s “Opposed Motion to Vacate Appeal and Remand Case to Trial Court.”     
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GENERAL NEGLIGENCE, INTENTIONAL TORTS, AND WORKER’S COMPENSATION PJC 

4.1–4.4. But the PJC’s suggested proportionate responsibility question includes the 

following language: “If you answered ‘Yes’ to Question(s) _____ [applicable 

liability question(s)] for more than one of those named below, then answer the 

following question. Otherwise, do not answer the following question.” Id. PJC 4.3. 

The comment to PJC 4.3 explains that the suggested proportionate responsibility 

question “is conditioned on findings that the acts or omissions of more than one 

person proximately caused the occurrence, because otherwise no comparison is 

possible.” See id. PJC 4.3 cmt.; see also Boyattia v. Hinojosa, 18 S.W.3d 729, 735 

(Tex. App.—Dallas 2000, pet. denied) (“There can be more than one proximate 

cause of an injury, and all persons whose negligent conduct contributed to the injury 

are responsible for it.”).  

 Though the jury here made no finding that the occurrence was proximately 

caused by the acts or omissions of more than one person, question number two of 

the charge allowed the jury to find a “percentage of the negligence” attributable to 

“Weather/Road Conditions,” which was not a person or party whose negligence was 

found to have been a proximate cause. This was not consistent with section 33.003(a) 

or rule 277. Consideration of the weather and road conditions was subsumed within 

question number one and should not have been part of question number two.5  

 
5 Section 13:173 of Texas Practice Guide Personal Injury 2d (West 2021) explains as follows: 
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 Because the charge’s question number two did not “fairly place the disputed 

issues before the jury,” the trial court abused its discretion by submitting that 

question. See Toles, 45 S.W.3d at 263. Further, Mr. Panameno was harmed because, 

based on the jury’s answer to that improper question, the trial court awarded him 

only 25% of the damages found. See TEX. R. APP. P. 44.1(a)(1). 

 We reverse the trial court’s judgment and remand this case to the trial court 

for a new trial.            

         

        /Cory L. Carlyle// 

        CORY L. CARLYLE 

        JUSTICE 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
Evidentiary matters bearing on the issue of negligence such as . . . the condition of the 

weather as causing a driver to lose control of his or her vehicle should not be submitted. In 

a negligence action, what was the proximate cause of the injury or damage is the ultimate 

fact to be found by the jury and, therefore, it is never required that evidentiary facts going 

to make up proximate cause should be made an issue before the jury. 
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JUDGMENT 

 

WILLIAM A. PANAMENO, 
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 On Appeal from the 193rd Judicial 

District Court, Dallas County, Texas 

Trial Court Cause No. DC-17-15401. 

Opinion delivered by Justice Carlyle. 

Chief Justice Burns and Justice 

Reichek participating. 

 

 In accordance with this Court’s opinion of this date, the judgment of the trial 

court is REVERSED and this cause is REMANDED to the trial court for a new 

trial consistent with this Court’s opinion. 

 

 It is ORDERED that appellant WILLIAM A. PANAMENO recover his 

costs of this appeal from appellee PATRICK D. MANN. 

 

Judgment entered this 1st day of June 2021. 

 


