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This appeal arises from an underlying original petition for post-divorce 

division of property and subsequent petition for enforcement of property division.  

In two issues, appellant Justina Magallon argues the trial court deprived her of due 

process by issuing a ruling on her petition for enforcement without allowing the 

parties to call witnesses or present evidence and abused its discretion by concluding 

its plenary power had expired on the enforcement petition without giving her the 

opportunity to be heard.  Because we conclude Justina failed to preserve her issues 

for review, we affirm the trial court’s judgment.   

Procedural Background 
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 Justina filed for divorce from Ramon on April 1, 2013 and a final divorce 

decree was entered on March 21, 2014.  Justina received “50% of all sums of 

Husband’s 401(k) plan with Fidelity Investments.”  On February 7, 2018, Justina 

filed an original petition for post-divorce division of property.  She alleged the final 

divorce decree failed to divide the parties’ marital interest in a Genworth Financial 

Annuity, which she claimed was a subsidiary annuity of Fidelity Investments, worth 

approximately $124,000.  Ramon answered and generally denied the “frivolous and 

unsubstantiated” allegations. 

 On December 1, 2018, Justina filed a petition for enforcement of property 

division alleging, among other things, that Ramon “willfully and maliciously failed 

to disclose” the Genworth annuity thereby depriving the community estate of a full 

and final accounting.   

 On April 23, 2019, the trial court held a bench trial on the “post-divorce 

division of property.”  The court made it clear “the Enforcement was never set” so 

that was not before the court.  Justina testified regarding the Genworth annuity and 

asked the court to award her fifty percent of the $124,000.  The court denied Justina’s 

request to divide the Genworth annuity and found that the entire community estate 

was divided in the divorce decree.  The court observed that there was nothing linking 

the Genworth annuity to the Fidelity account; therefore, the annuity remained 

Ramon’s separate property.    
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 On July 2, 2019, Ramon filed a traditional motion for summary judgment on 

Justina’s petition for enforcement.  He argued the two-year statute of limitations 

barred her suit.  See TEX. FAM. CODE ANN. § 9.003(a).  In her response, Justina 

argued the motion should be denied because her petition to enforce requested the 

court to clarify the divorce decree and alleged fraudulent concealment, which could 

toll the statute of limitations.1 

 The trial court held a hearing on September 30, 2019.  The court 

acknowledged that “what we’re here today on is just the enforcement only,” but the 

parties also argued Ramon’s pending summary judgment motion.   

 The court signed two separate “memorandum rulings” on November 7, 2019.  

The first, from the April 23, 2019 bench trial, denied Justina’s original petition for 

post-divorce division of property.  The trial court’s second “memorandum ruling” 

regarding the “contempt/enforcement [motion for summary judgment]” denied 

Ramon’s motion for summary judgment and Justina’s request for further division of 

the martial estate because its plenary power had expired.   

 
1 A review of Justina’s motion to enforce reveals she did not ask the court to clarify the divorce decree 

because it allegedly lacked specificity or ambiguities.   
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On January 22, 2020, the trial court signed a dismissal order for want of 

prosecution.  Justina filed a notice of appeal on January 31, 2020 in which she stated 

she was appealing the November 7, 2019 order.2     

Discussion 

 Justina and Ramon disagree as to the scope and subject matters disposed of in 

the trial court’s November 7, 2019 “contempt/enforcement [motion for summary 

judgment]” order.  Justina contends the order disposed of both Ramon’s summary 

judgment motion and her enforcement petition.  Ramon contends the order did not 

dispose of the enforcement action as evidenced by the trial court later dismissing the 

case for want of prosecution.  Because Justina has not challenged the DWOP order 

on appeal, Ramon contends we must overrule her issues.  However, because Justina 

has failed to preserve her issues for review, deciding the scope of the trial court’s 

order is immaterial for disposition of this appeal.   

 In her first issue, Justina argues the trial court deprived her of due process by 

issuing a memorandum ruling on her petition for enforcement without a hearing or 

allowing her to call witnesses or present evidence.   

To preserve an issue for appellate review, a party must present to the trial 

court a timely request, motion, or objection, state the specific grounds for the 

 
2 In a letter dated March 5, 2020, we informed the parties that the appeal would proceed on the 

November 7, 2019 ruling that followed the September 30 hearing (the summary judgment, 
contempt/enforcement) and the January 22, 2021 dismissal order.  We noted the ruling following the bench 
trial did not appear to constitute a final judgment because it required preparation of an order and the ruling 
was superseded by the DWOP.  Justina has not challenged the DWOP on appeal.   
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objection, and obtain a ruling.  TEX. R. APP. P. 33.1; In re L.M.I., 119 S.W.3d 707, 

711 (Tex. 2003).  Even constitutional claims such as due process can be waived if 

not raised in the trial court.  In re L.M.I., 119 S.W.3d at 711; see also In re L.J., No. 

05-12-01283-CV, 2013 WL 1281882, at *7 (Tex. App.—Dallas Mar. 18, 2013, pet. 

denied) (mem. op).   

The record indicates the trial court held a hearing on September 30, 2019 

regarding Justina’s petition for enforcement.  The transcript is titled “motion to 

enforce/contempt action.”  Although the parties discussed Ramon’s pending 

summary judgment motion, the court stated at the beginning of the hearing that 

“what we’re here today on is just the enforcement only.”  The memorandum ruling 

reflects the “hearing type” as “contempt/enforcement [motion for summary 

judgment].”  The record from the hearing does not contain any request from Justina 

to present testimony or evidence or any objection from the parties when the trial 

court verbalized that it would issue a ruling based on the parties’ submitted 

pleadings.  The docket sheet does not indicate Justina made any further attempt to 

be heard or present evidence on her petition for enforcement before the court’s 

November 7, 2019 ruling.  Because Justina failed to raise her due process complaint 

to the trial court during the hearing or in a timely manner before the court’s ruling, 

she has not preserved her issue for review.  See TEX. R. APP. P. 33.1; see also In re 

L.M.I., 119 S.W.3d at 711; In re L.J., 2013 WL 1281882, at *7.  We overrule 

Justina’s first issue.   
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In her second issue, Justina states “the trial court acted unreasonably and 

arbitrarily in ruling that the Court’s plenary power had expired based on written 

motion submissions and without the opportunity to be heard.”  She indicates her 

argument “is based solely on the premise that no hearing was held with respect to 

the matter of the enforcement in and of itself.”  As explained above, the trial court 

conducted a hearing in which Justina could have requested to present testimony and 

evidence or objected to the trial court’s failure to do so.  Instead, she remained silent.  

Thus, we conclude Justina waived her second issue.  See TEX. R. APP. P. 33.1.  

Justina’s second issue is overruled.   

Conclusion 

 We affirm the trial court’s judgment. 
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 In accordance with this Court’s opinion of this date, the judgment of the trial 
court is AFFIRMED. 
 
 It is ORDERED that appellee RAMON MAGALLON recover his costs of 
this appeal from appellant JUSTINA MAGALLON. 
 

Judgment entered June 1, 2021. 

 

 


